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CHAPTER 809
RULES OF APPELLA TE PROCEDURE

SUBCHAPTERI CH. 799 TRAFFIC REGULATION,
DEFINITIONS MUNICIPAL ORDINANCE VIOLATION, AND
809.01 Rule (Definitions). PARENTAL CONSENT TO ABORTION CASES
SUBCHAPTER Il 809.40 Rule(Appeals in termination of parental rights, €89, traffic regulation,
CIVIL APPEAL PROCEDURE IN COUR OF APPEALS municipalordinan(_:e violation, and pa(ent_al consent to a_lb_ortion cases).
809.10 Rule (Initiating the appeal). 809.41 Rule (Motion for 3—-judge panel or hearing in county of origin).

809.42 Rule (Waiver of oral agument).

809.103 Appeals in proceedings related to prisoners. Rule (Number of briefs).

809.105 Appealsin proceedings related to parental consent prior to performancefg?g'43

abortion. SUBCHAPTER V
809.107 Appealsin proceedings related to termination of parental rights. DISCRETIONARY JURISDICTION PROCEDURE IN COUROF APPEALS
809.11 Rule (Items to be filed and forwarded). 809.50 Rule (Appeal from judgment or order not appealable as of right).
809.12 Rule (Motion for relief pending appeal). 809.51 Rule(Supervisory writand original jurisdiction to issue prerogative writ).
809.13 Rule (Intervention). 809.52  Rule(Temporary relief).
809.14 Rule (Motions). SUBCHAPTER VI
809.15 Rule (Record on appeal). APPELLATE PROCEDURE IN SUPREME COUR
809.17 Rule(Expedited appeals program, voluntary alternative dispute resolutie09.60 Rule (Petition to bypass).
andpresubmission conference). 809.61 Rule (Bypass by certification of court of appeals or upon motion of
809.18 Rule (\bluntary dismissal). supremecourt).
809.19 Rule (Briefs and appendix). 809.62 Rule (Petition for review).
809.20 Rule (Assignment and advancement of cases). 809.63 Rule (Procedure in supreme court).
809.21 Rule (Summary disposition). 809.64 Rule (Reconsideration).
809.22 Rule (Oral agument). SUBCHAPTER VII
809.23 Rule (Publication of opinions). ORIGINAL JURISDICTION PROCEDURE
809.24 Rule (Reconsideration). IN SUPREME COUR
809.25 Rule (Costs and fees). 809.70 Rule (Original action).
809.26 Rule (Remittitur). 809.71 Rule (Supervisory writ).
SUBCHAPTER Il SUBCHAPTER VIII
APPEAL PROCEDURE IN COUROF APPEALS IN MISCELLANEOUS PROCEDURES IN COUROF APPEALS AND
CRIMINAL AND CH. 48, 51, 55, AND 938 CASES SUPREME COUR
809.30 Rule (Appeals in criminal, ci38, 51, 55, and938 cases). 809.80 Rule (Filing and service of papers).
809.31 Rule (Releasg on bond pending seeking postconviction relief). 809.81 Rule (Form of papers).
809.32  Rule (No merit reports). 809.82 Rule (Computation and enggment of time).
SUBCHAPTER IV 809.83 Rule (Penalties for delay or noncompliance with rules).
APPEAL PROCEDURE IN COUROF APPEALS 809.84 Rule (Applicability of rules of civil procedure).
IN TERMINATION OF FARENTAL RIGHTS, 809.85 Rule (Counsel to continue).
SUBCHAPTERI (12) “Word” means a group consisting of coremore alpha
beticalcharacters with a space or punctuation mark precedidg
DEFINITIONS succeedinghe group.

History: Sup. Ct. Order83 Ws. 2d xiii (1978);1977 c. 449Sup. Ct. Order No.
N . . 93-2Q 179 Ws. 2d xxv; Sup. Ct. Order N60—02 2001 WI 39, 242 \lg. 2d xxvii.
809.01 Rule (Definitions). In this chapter: Judicial Council Committee’s Note, 1978:The definitions reflect some of the

(1) “Appeal” means a review in an appellate court by appeaa]angesincorporated into the rules. The term “appeal” applies both to an appeal

f : . ; authorizedby statute and the writ of error guaranteed by Section 21 of Article | of the
or writ of error authorized by law of a judgmemtorder of a cir Constitution.The objective of these rules is to provide the saroeedure for appeals

cuit court. andwrits of error Historically the review authorized bywarit of error was limited
“ ” - ; to questions of laywhile both the law and the facts couldregiewed on appeal.
(2) Appellant means a person who f”emat_lce of app_eal. TheWisconsin Supreme Court does not distinguish betitegower in appeals and
(3) “Co-appellant”means a person who files a notice off writs of error Aithough under the former procedure appeals were normally used
appealin an action or proceeding in which a notice of appeal h\%glwl cases and writs of error in criminal cases, the onferihces between them
T

: y . ein nomenclature and method of initiating the review process. There is no reason
previouslybeen filedby another person and whose interests ag&etain the formalistic diérences between them.

not adverse to that person. The definitions of the parties to the appeal are intended to change the former stat

u ” : ute,section 817.10, under whithe party first appealing was the appellant, and all
(4) C.:Ol'.lrt. means the court aippeals oif the appeal or other otherparties were respondents. This often resulted in a party with interests identical
proceedings in the supreme court, the supreme court. to the appellant being labeled a respondethtle two parties opposed to each other

u — ; i~@ereboth labeled respondents. Under this section the party first appeadtirg is
(5) Cross appellant’rneans a respondent who files a notlcg ellant,parties appealing frorthe same judgment or order not opposed to the

of cross—appeal or a respondent who files a statement of Ob@gellamare co-appellants, and parties adverse to the appellant or co—appellant are

Understandinghe New Rulesf Appellate Procedure. StephensisViiaw July

tionsunder s808.075 (8) respondentsThe terms “plaintffin error” and “defendant in error” previously used
(5d) “Monospacedont” means a font in which each Charactelln connection with writs of error are no longer used. [Re Ordiectafe July 1, 1978]
usesan equal amount of horizontal space. 2001

(5g) “Proportionalfont” means a font in which the horizontal
spaceused by a character varies.

(6) “Respondent'meansa person adverse to the appellant or
co—appellant.

(8) “Serif font” means a font that has short ornaments or barsC!VIL APPEAL PROCEDURE IN COUR OF APPEALS
at the upper and lower ends of the main strokes of the characters.

(8m) “Sixty characters per full line” means the length of 809.10 Rule (Initiating the appeal). (1) NOTICEOFAPPEAL.
nonindentedine of 13 point proportional serif font characterga) Filing. A person shall initiatan appeal by filing a notice of
determinedy using a line composed of a repeating string of lovappealwith the clerk of the circuit court in which the judgment or
ercasecharacters in alphabetical order orderappealed from was entered.

SUBCHAPTERII
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(b) Content. The notice of appeal shall include all of the folOrderNo.93-19 179 Ws. 2d xxiii; Sup. Ct. Order N@0-02 2001 WI 39, 242 \1§.
Iowing' 2d xxvii; Sup. Ct. Order No02-01, 2002 WI 120, 255 V8. 2d xiii; 2005 a. 434

i Cross—reference: See also §67.217 (2¥or appeals involving child support and
1. The case name and number maintenance.

; P : P Court of Appeals Note, 1986Sub. (1) (a) is amended to require appellants to file
2. A!’l' 'dent'ﬁcat',cm ,Of the JUdgment or order from whitte . adocketing s‘t)a?tement in the court of(a;));()e)eﬂs on a form pres?:ribed 1[3)3 the court at the
person filing the notice intends to appeal and the date on whictnit the notice of appeal is filed in the trial court. The docketing statement will pro
wasentered. vide the court withinformation for its expedited appeals program pursuant to s.

. . 809.17and the rules and procedures set forth in Section VII, Expedited Appeals, of
3. A statement of whether the appeal arises in one of the typ@<Court of Appeals Internal Operating Procedures (amended Mart88E).
of cases specified in 852.31 (2) Docketingstatement formare available in the fifes of clerks of the circuit courts.
. . rgRe Order efective January 1, 1987]
4. A statement of whether the appeal is to be given preferencgudicial Council Committee's Note, 1978Sub. (1) (a) establishes the same
in the circuit court or court of appeals pursuant to statute. cedurekaor initi?:intg a gevuinby theBCt%urt ofb Appefals f\(;/_hether i{, beﬁifmutoryl_
. appealor constitutional writ of error Both are begun by filing a notice of appeal in
5. Iftheappeal is under 809.300r809.32 a statement of the thetrial court. The prior procedure under which a person could obtain a writ of error
dateof service of the last transcript or copy of the circuit court cafsen the StUptr?me Court ar:ﬁ tpt%n fi!ge’higsin tlfge trial cgurt a{ hfis leisure isteILTiﬂatded-

i i ~ti inn ic fi is important to recognize that the rightseek review by writ of error as establishe!
recc_)r(_:ilf no pOStCC_)n\_/ICtIOI’I mO“O” is filed, the date of the Or.dérl'y the Constitution is not abolished, but the procedure for seeking that review is made
decidingpostconviction motions, or the date of any other notic&miform with that for filing an appeal.
of-appealdeadline that was established by the court of appealsThesecond sentence of su) (b) is designed to change the law as declared in

. . formers. 817.1 (4), and the decisions of the Supreme Court interpreting former s.
6'_ lf counsel is appomted under &7, a copy of the order 269.59(1), under which the Supreme Court was vested with subject matter jurisdic
appointing counsel. tion when an appealable order warstered. Under former s. 817.), the notice
; ; ; -1 . Of appealas necessary only to confer personal jurisdiction which could have been
(©) _COpIeS of the noticeAt the same time that the persor! fIIeQ%/aived.The court often had to decide whether the respondent by some conduct, such
the notice of appeal, theerson shall send a copy of the notice aissigning a stipulation or receiving a brief, had waived any objection to personal
appealto the clerk of the court of appeals. jurisdiction. The result was that a judgment of a trial court isddhsin was never
. ompletelyfinal because even after the expiration of the time for an appeal a party
(d) Docketing statementThe person shall send the court Ogould still appeal, and if the respondéatied to object or take some step that could

appealsan original anane copy of a completed docketing statePeconsidered as participating in the appeal prior to objecting, the Supremevasurt

menton a form prescribed by the court of appeals. The docketﬁ;’égﬁgl;‘;,g'f’ew;ﬁ,J,“g%rgfgfh;h';;gg“’” conformistinsin practice to that in the

statemenshall accompany the court of appeals’ copy of the notiCesyb.(2) (a) provides that appellants whose interests are substantially identical may
of appeal. The person shall send a copy of the completed docﬁt:g)dolifnﬂy ozj separateHSee Ruled3_(b),§reﬂe(a! RutefsAppellate Fi’{ocedure

; ; ; . If they do not wish to proceed jointigr their interests are not the same, or
Ing statement to the c_)ther_ partlesthe appeal. DOCketmg state if they are challenging from the same judgment or ottier subsequent appeal
mentsneed not be filed in appeals brought undeB(2.105  shouldbe docketed with the first appeal, but the seq@rdon appealing has the same

809.107809.32 0r974.06 (7)in cases under cB80, or in cases proceduratights, such as filing of briefs, as the first appellant. The respondent has

i i i [ paratériefing rights as to each appellant and co—appellant filing a separate brief.
in which a party represents himself or herself. Docketing Staﬁﬁis anticipated under this section that all appeals arising out of the same case filed

mentsneed not be filed in appeals brought undeBG2.300r within the same appeal period will be considered in a single appeal and not be treated
974.05 or by the state or defendant in permissive appeals in-crirgseparate cases in the Court of Appeals.

nal cases pursuant to809.5Q except that docketing statement: Sub. (2) (b). The respondent who desires to challenge a judgment or order must
: %Ie anotice of cross—appeal. Notices of review are abolished. Under former s.

shall be filed in cases arising under c#8;.51, 55, or 938 817.12,it was very dificult to ascertain when a noticé review or cross-appeal was

ili i i ithinappropriate. Requiring a notice of cross—appeaach instance eliminates this eon
(e) Time for ﬂlmg' The notice of appeal must be filed Wlthmﬁjsion. The respondent is given a minimum of 30 days after the filirilge notice

thetime specified by lawThe filing of a timely notice of appeal of appeal to determine whether to file a cross-appeal. As was the castormeer
is necessary to give the court jurisdiction over the appeal. s. 817.12, a respondent loses the right to cross—appeal if the cross—appeal is not filed
. T . within the specified time.

. (f) Errpr In content noturISdl.Ctlonal defecpAn Incc.mseq.u?n Sub.(3). Appeals from judgments or orders in separate cases in the trial court are
tial error in the contertf the notice of appeal is not a jurisdictionaljocketedasseparate appeals in the Court of Appeals. If appropriate, these cases can
defect. be consolidated after docketing by order of the Court of Appeals. Rule 3 (b), FRAP

. _ Sub.(4). The provision of former s. 817.34 thatagpeal from a final judgment
(2) MuLTIPLE APPE_ALS- (a) Joint and co appealslf 2_0!’ more bringsbefore the court for review all of the prior orders entered in the case is-contin
personsare each entitled to appeal from the same judgment @#d. This does not applyowever to any prior final order or judgment which could
orderentered in the same action or proceeding in the trial court been appealed as of right under s. 808.03 (1). Tjudganent dismissing a

. L . efendanfrom a case must be appealed immediataty cannot be reviewed when
their interests are such as to make joinder practicable, they ilf@¥mentis rendered on the plairfti§ claim against the other defendaritsnfinal

file a joint notice of appeal or magfter filing separate notices of ordersand judgments that are appealed and ruled upon by the Court of Appeals are,

i i of course, not subject farther review upon appeal of the final judgment. This sec
appealproceed as a single appellaiftthe persons do not file a tion is also limited to those orders made in favor of the named respondpreseat

jOint appealor elect to pfoce_ed asa single_ appellant, or if thgHe possibility of the court reviewing an order in favor of a person not a party to the
interestsaresuch as to make joinder impracticable, they shail preppeal. o _ ) )
ceedas appellant ando—appellant, with each co—appellant to A change is made in prior law in thatiaterlocutory judgment, Rule 806.01 (2),

i : - jch previously must have been appealed within the statutory period from the entry
havethe same procedural I’IghtS and Obl|gat|ons as the appe”%ﬁwe interlocutory judgment, Richter$tandard Manufacturingo.,224 Ws. 121,

(b) Cross—appeal A respondent who seeks a modification 0271N.W. 14 (1937), is now reviewable by the Court of Appeals upon an appeal of

: f final judgment. The objective is to have only one appeal in each case, absent
theJUdgment or order appealed from or of another JUdgment usualkircumstances which wouldstify an appeal from a nonfinal order under s.

orderentered in the same action or proceeding $itelh notice  808.03(2). [Re Order déctive July 1, 1978]
of cross—appeal within thgeriod established by law for the filing _Judicial Council Committee’s Note, 19817To facilitatethe eficient administra

: | ; n of appeals by the court of appeals, sub. (lis@nended to require that the notice
of a notice of appeal, or 30 days after the flllng of a notice appeal state whether the appeal is in one of the types of cases specified in s. 752.31

appealwhichever is later A cross—appellant has the same right®). [Re Order dective Jan. 1, 1982]
and obligations as an appellant under this chapter Judicial Council Note, 2001Former sub. (1) (a) has been repealed and recreated
assubs. (1) (a) to (d). Subsection 1 (d) clarifies when a docketing statement must be
(3) CONSOLIDATEDAPPEALSIN SEPARATECASES. The courmay  filed. Former sub. (1) (thas been repealed and recreated as sub. (1) (e). Subsection
consolidateseparate appeals in separate actions or proceedin _)i(i)zgozcggez% ggg;inl\? \I,?[\évdssel%\lé)ﬁh(q%gs%)%mk_-\/Commgnitg E?/E_Cgr%/ltr, 94
i ; ; ; ; is. , . ;Carrington v St. Paul Fie & Marine
thetrial court upon its own motion, motion of a pady stipula  |\&” &) /65" We- 2d 21, 217 n.2485N.W.3d 267 269 n.2 (1992). Please see s.
tion of the parties. 809.32for special requirements for a Notice of Appeal in a No-Merit Regupeal.
; i [Re Order No. 00-02 &ctive July 1, 2001]
fi (?) '\élATLERSRE\QE\fNABLEH An appeﬁl fr(.)m a flnfal llilqgg]em or Judicial Council Note, 2002: See also related changes in&39.40 (3) and
inal order brings betore the court all prior nonfinal judgmentggg 50(3). Prior to 2001 Wi 39, fictive 7/1/01, s. 809.10 (1) provided tdacket
orders and rulings adverse to the appellant and favorable to itigestatements were not required in “criminal cases or in cases in which a party
respondentmade in the action oproceeding not previously appearsro se.” State$ appeals in criminal cases were |na”ciyertently omitted from
thelist of statutory references that replaced “criminal cases” in the prior statute. Sub
appealecand ruled upon. section(1) (d) is amended to clarifhat docketing statements are not required in
History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi  state’sappeals in criminal cases. The amendment also clarifies that docketing state
(1981);1981 c. 39G.252 Sup. Ct. Orderl23Wis. 2d xix (1985); Sup. Ct. Order mentsare not required in permissive appeals in crimazees, but are required in
131Wis. 2d xv (1986)1987 a. 403Sup. Ct. Orderl61 Ws. 2d xiii (1991); SupCt.  otherpermissive appeals. [Re Order No. 02—(#&ative January 1, 2003]
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When an appeal is pending, matters not directly concerned with the appeallpyta member atheclemgy filing on the minots behalf, a notice of
relatedto the case are still properly within the trial caujtirisdiction. In Matter of ; : f ;
TrustEstate of Schaefedl Wis. 2d 360283 N.W2d 410(Ct. App. 1979). appeal with the clerk of the trial court in which the oralgpealed

Thefiling date stamped on the notice of appeal is not conclusive as to the datf’@m was entered and shall specify in the notice of appeakties
filing. Boston Old Colony Insurance Co.nternational Rectifier Cor@1 Ws. 2d  appealedrom. At the same time, the minor or member of the

813,284 N.w2d 93(1979). . e
A respondent waallowed to challenge a trial court order denying a motion fodergySha” notify the court of appeals of the filing of the appeal

summaryjudgment despite the failure to file a notice of cross-appeaic v. Conti by sending a copyf the notice O.f appeal to the cle.rk of the court
nentalCasualty Col11 Wis. 2d 507331 N.W2d 325(1983). of appeals. The clerk of the trial court shall assist the minor or

_ Serviceof the notice of appeal on opposing parties is not necessary to confer juisemberof the clegy in sending a copy of the notice of appeal to
gg’g?&?%h: i%‘éﬁff appeals. RhyneSauk Countl18 Wis. 2d 324348 NW2d 0 clerk of the courbf appeals. The minor may use the name

Failureto submit the docketing fee within the time specifiedfiling a notice of “JaneDoe” instead of her name on the notice of appealatind

appealdoes not deprive the court of appeals of jurisdiction. The notice of appeal, agher papers filed with the court of appeals.
the docketing fee, vests the court with jurisdiction. DougldBewey 147 Ws. 2d -
328 433 N.W2d 243(1989). (3) PerreCTINGTHE APPEAL. (a) Fee. No fee for filing an

Thefederal prohibition against stacking cross-appeals is not applicable under syppealin the court of appeals under this section may be required

(2) (b). The time limits under sub. (1) (b) are jurisdictional and may not be extendgg. i ¢

Estateof Donnell v Milwaukee, 160 \Wis. 2d 529466 N.W2d 670(Ct. App. 1991). 8f-a minor or Ofé" rr?el;“t}eLOf the dgrwho files an appeal under
A nonlawyer may not sign and file a notice of appeal on behalf of a corporati&h.IS section on behalf of the minor

To doso constitutes practicing law without a license in violation of s. 757.30 and () Forwarding to court of appealsThe clerk of the trial court

voidsthe appeal. Requiring a lawyer to represent a corporation in filing the noti s
is constitutional. Jadair Ine. United States Fire Insurance @69 Ws. 2d 187561 $hallforward to the court of appeals within 3 calendar days after

N.W.2d 718 (1997),95-1946 thefiling of the notice of appeal a copy of the notice of appeal and

Section799.06 (2) authorizes a non-lawyer employee to represent a party tg gopy of the trial court case record maintained as provided in s.
smallclaims action at the appellate, as weltréd court, level and is an exception

to the rule stated idadait Holz v Busy BeeContracting, Inc223 Ws. 2d 598589 09.40(2) (b), using the name “Jane Doe” instead of the mignor

N.W.2d 633(Ct. App. 1998)98-1076 ~ name,and the record on appeal, assembled as proivicsedth.(4).
Thefailure to sign a noticef appeal can be corrected and does not compel immedi ili . f IsThe clerk of th f |
atedismissal. State Beay 2002 WI App 37250 Wis. 2d 761641 N.Ww2d 437 (c) Filing in court of appeals.The clerk of the court of appeals

00-3490 shallfile the appeal immediately upon receipt of the itemesci

Section753.016 (1) and (2) provide that in Milwaukee County each branch of tﬁ%d in par (b)
circuit court shall have deputy clerk provided by the clerk of the circuit court. In ' . i
MilwauﬁeedCountyI “trllecler_k of(tjhe trri1al courtj’f_unéier s;l]b.f(l% (a) necessarily er—lco"m (d) Statement on transcriptA minor or member of the cigy
passeshe deputyclerk assigned to the specific branch of the circuit court as we i i int i
deputyclerks performing duties within thafice of the clerk of circuit court. Kelley ?ﬁay nOt.be reqUIred to file a statemet transcript in an appeal
v. State, 2003 WI App 8261 Wss. 2d 803661 N.W2d 854 02-1495 underthis section.
~ Appealof a judgment, the date of which was speciiiedhe notice of appeal, (4) RecorpoNAPPEAL. The record in an appeal under this sec
includedan appeal of an order for costs entered after that date. A judgment is Rer . L
fectedby the taxation of costs and the insertion of the amount into the judgment#3n consists of the following:

thatthe order of costs becomes part of the judgment subject to appeaitt Res¥ (a) The petition
& Stevens vGalaxy Gaming and Racing, 2003 WI App 1267 Ws. 2d 233670 . . .
N.W.2d 74,02-0359 Affirmed on other grounds, 2004 WI @73 Ws. 2d 577682 (b) Proof of service of the notice of hearing.

N.W.2d 839 02-0359 T . .
In order to confer jurisdiction on the court of appeals, a notice of appeal filed by (c) The findings of fact, conclusions of law and final order of

counselmust contain the handwritten signature of an attorney authorized to practite trial court.

law in Wisconsin. Counselannot delegate the duty tdiafa signature on a notice .

of appeal to a person not authorized to practice lawigtaksin. When a notice of (d) Any Othe.r order made that is .relevant to the appeatrend
appeais not signed by an attorney when an attorney is requiredptfue of appeal papersupon which that other order is based.

';ngfgep“;al"gl‘fggicwgaZ”d“ggg‘gggcﬁf‘vae;g“ggg'3‘3"3’;355‘“"””G“’“p' Le (e) Exhibits material to the appeal, whether or not received in

Mechanicsof making an appeal in the court of appeals. Felsenthal, WBB Octoiyidence.

1981, (f) Any other paper or exhibit filed in the trial court that the
Appellatereview: Choosi d shaping th tandard. Leavell. WBB Apr . h :

1ggare ereview: Lhoosing and shaping the proper stancard. Leave Phinor requests to have included in the record.

Changingstandards of review eavell. WBB May 1987. (g) The notice of appeal.

809.103 Appeals in proceedings related to prisoners. (_h) A transc.:r.|pt of the reporternotes.
(1) In this section, “prisonertas the meaning given in&01.02 (i) The certificate of the clerk.
) (@) 2. () If the trial court appointed guardian ad litem under s.
(2) Theappellate court shall notify the department of justic@8.235(1) (d) a letter written to the court of appeals by the guard
by a procedure developed by the director of state courts in coi) ad litem indicating his or her position on whether or not the
erationwith the department of justice whéime appellate court Minor is mature and well-informed enoughntiake the abortion
rulesthat an appeal or supervisory writ proceeding brought bydgcisionon her own and whether or not the performance or
prisonermeets any of the following conditions: inducemenbf an abortion is in the minar best interests.
(a) Is frivolous, as determined undeB62.05 (2) (5) TRANSCRIPTOFREPORTER'SNOTES. At the time that a minor

(b) Is used for any improper purpose, such as to harassjse O member of the clgy files a notice of appeal, the minor or mem
unnecessaryelay or to needlessly increase the cost of litigatioR€" Of the clegy shall make arrangements with the reporter for the
(c) Seeksreview of a denial of monetary damages from Qreparatlomf a transcript of theeportets notes of the proceed

defendanivho is immune from such relief. ingsunder s48.375(7). The reporter shall file the transcript with
. . ) thetrial court within 2 calendar days after the not€eppeal is
(d) There is no ground upon which relief may be granted. fijeq ~ The county of the court that held the proceeding under s.

(3) A prisoner is not relieved from paying the full filing fee48 375 (7)shall pay the expense of transcript preparation under
relatedto an appeal or supervisory writ proceeding if the appellaigs subsection.

courtdismisses the appeal or supervisory writ proceedingrfer
of the reasons listed in sul2).
History: 1997 a. 133Sup. Ct. Order Nd)3-068, 2005 WI 86, 280 Vig. 2d xiii.

(6) VOLUNTARY DIsMISSAL. A minor may dismiss an appeal
underthis section by filing a notice of dismissal in the court of

appeals.
809.105 Appeals in proceedings related to parental (7) BriErs. Briefs are not required to be filedappeals under
consent prior to performance of abortion. (1) AppLica- this section.

BILITY. This section applies to the appehlan order under s.  (8) ASSIGNMENT AND ADVANCEMENT OF CASES. The court of

48.375(7) and supersedes all inconsistent provisions of this-chaghpealsshall take cases appealed under this sectian arder that

ter. ensureghat a judgment imade within 4 calendar days after the
(2) INmIATING AN APPEAL. Only a minor may initiate an appealappeahas been filed in the court of appeals. The time limit under

underthis section. The minor shall initiate the appeal by filing, dhis subsection may be extended with the consent of the minor and
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her counsel, if anyor the member of the ctgr who initiated the 3. The judgment and opinion of the court of appeals, and the
appealunder this section, if any findings of fact, conclusions of law and final order of the triadirt
(8m) ORAL ARGUMENT. If the court of appeals determines thathatwere furnished to the court of appeals. The court of appeals
a case appealed under this section is to be submitted with &f@llprovide a copy of these papers to the miiiany, the mem
argument,the oral ayjumentshall be held in chambers,amn berofthe clegy who initiated the appeal under this section, if any
motion of the minor through her counsel or through the memb@er counsel or her guardian ad litemaifiy immediately upon
of the clegy who filed the appeal under this section, if,aryon request.
the court of appeals’ own motion, by telepham@gss the minor 4. A copy of any other document submitted to the court of
throughher counsel or the member of the gledemands that the appealsunder sub(4).
oral agument be held in open court. (b) The supreme court shall decide whether or not to grant the
(9) CosTs. The courbf appeals may not assess costs agairnsttition for review and shall decide the issue on review within the
aminor or member of the clgy in an appeal under this sectiontime specified in parc).

(10) RemiTTiITUR. (@) A judgment by the court of appeals (c) Thesupreme court shall, by court rule, provide for expe
underthis section is ééctive immediatelywithout transmittal to dited appellate review of cases appealed under this subsection
thetrial court, as an order either grantingdenying the petition. becausdime may be of the essence regarding the performance of
If the court of appeals reverses a tealirt order denying a peti the abortion.

tion under s48.375 (7) the court of appeals shall immediately so (cm) If the supreme courdetermines that a case reviewed
notify the minor by personal service on her counsel or the memb@gerthis subsection is to be submitted with orajunent, the

of the clegy who initiated the appeal under this section, if @y oralagument shall be held in chambersar motion of the minor

a certified copy of the order of the courtappeals granting the throughher counsel or through the member of thegglevho initi
minor’s petition. If the court ofippeals dirms the trial court atedthe appeal under this section, if aoyon the supreme coust’
order,it shall immediately so notify the minor by personal servicewn motion, bytelephone, unless the minor through her counsel
on her counsel or the member of the glewho initiated the or the membebf the clegy demands that the oralgament be
appealunder this section, if angf acopy of the order of the court heldin open court.

of appeals denying the petition and shall also notify the nfiyor ) A'judgment or decision by the supreme court under this
her counsel or the member of the ggwho initiated the appeal gqctionis efective immediatelywithout transmittal to the trial
underthis section on behalf of the mindf any, that she may .1t a5 an order either granting or denying the petition. If the
undersub.(11), file a petition for review with the supreme courtg premecourt reverses a court of appeals ordérmaing a trial
unders.809.62 The court of appeals shall pay the expenses égurtorder denying a petition under48.375 (7) the supreme

8

serviceof notice under this subsection. The clerk of the court g, shal immediately so notify the minor by personal service on
appeals shall transmit to the traurt the judgment and opinion, rcounsel, if anyor on the membest the clegy who initiated

of the court of appeals and the record in the case filed under s neq| undethis section, if anyof a certified copy of the order
(4), within 31 days after the date that the judgment and opofion thggupreme court granting tﬂ)ef)mrrsqnetition. I?)t/he supreme
thecourt of appeals are filed. If a petition for review is filewler ., afirms the order of the court of appeals, it shall immediately
sub.(11), the transmittal shall be made W|th_|r_1 31 days .ather sonotify the minor by her counsel or Bye member of the cigy
datethat the supreme court rules on the petition for review g initiated the appeal under this section, if.afijie clerk of the

(b) Counsel for the mingif any, or the member of the clyy  supremecourt shall transmit to the trial court the judgment, or
who initiatedthe appeal under this section, if asigall immedi  decision, and opinion of thesupreme court and the complete
ately,upon notification under paf) that the court of appeals hasrecordin the case within 31 days after the date thajutigment,
grantedor denied the petition, notify the minoff the court of or decision, and opinion of the supreme court are fildte
appealshas granted the petition, counsel for the miff@ny, or  supremecourt shall pay the expense of service of notice under this
the member of the clgy who initiated the appeal under this-secsypsection.
tion, if any, shall hand deliver a certified copy of thesler Qf the (e) Counsel for the minif any, or the membeof the clegy
courtof appeals to the person whrdends to perform or induce s jnitiatedthe appeal under this section, if asall immedi
theabortion. If with reasonable diligence therson who intends 501y non notification under paid) that the supreme court has
to perform or induce the abortion cannotlbeated for delivery grantedor denied the petition, notify the minoff the supreme
thencounsel fothe minor if any, or the member of the clirwho o5 rthas granted the petition, counsel for the miiiany, or the

initiated the appeal under this section, if,ahall leave a certified o mpberof the clegy who initiatecthe appeal under this section,
copy of theorder with the persosragent at the perssrprincipal i 5y shall hand deliver a certified copy of the order of the

place of business. If a clinic or medical facility is specified in the, ;- emecourt to the person who intends to perform or induce the
petition as the corporation, partnersfop other unincorporated o qtion If with reasonable diligence the person who intends
associatiornthat employshe person who intends to perform or

; . i performor induce the abortion canrtee located for deliverghen
inducethe abortion, then counsel for the miribany, or the mem - nseffor the minorif any, or the member of the olgr whoiniti-
berof the clegy who initiated the appeal under this section, if anyqqthe appeal under this section, if askiallleave a certified
shallhand deliver a certified copy of the orderan agent of the ¢, of theorder with the persos'agent at the persarprincipal
corporation partnership or other unincorporated association at i e of husiness. If a clinic or medical facility is specified in the
principal place of business. There may be no service by mail

P . e tition as the corporation, partnerstop other unincorporated
publication. The person or agent who receives the certlfled.co sociatiorthat employshe person who intends to perform or
of the order under this paragraph shall place the copy in §

L . Bucethe abortion, then counsel for the miribany; or the mem
minor’s medical record. berof the clegy who initiated the appeal under this section, if any
(11) PETITION FOR REVIEW IN SUPREMECOURT. (&) Only @ shallhand deliver a certified copy of the orderan agent of the
minor or the member ahe clegy who initiated the appeal undercorporation partnership or other unincorporated association at its
this section, if anymay initiate a review of aappeal under this principal place of business. There may be no service by mail or
section. The petition for review of an appeal in the supreme coiyblication. The person or agent who receives the certified copy
shall contain: of the order under this paragraph shalice the order in the
1. A statement of the issues preseritedeview and how the minor’s medical record.
issueswere decided by the trial court and court of appeals. (12) CONFIDENTIALITY AND ANONYMITY. All proceedings in
2. A brief statement explaining the reason for appeal to tttee court of appeals and the supreme court that are brought under
supremecourt. this section shall be conducted in a confidential maremed the
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minor may use the name “Jane Doe” instead of her name on all(c) Early notice of intent to pursue postdispositiorappellate
paperdiled with either court. The identity of the miniawvolved relief. If the record discloses that the judgment or order appealed
andall records and other papers pertaining to an appealtghalfrom was entered after the notiokintent to pursue postdispesi
keptconfidential, except as provided in48.375 (7) (e) tion or appellate relief was filed, the notice of intent shall be

(13) CERTAIN PERSONSBBARREDFROMPROCEEDINGS.No parent, treatedas filed after that entry and on the date of the entry
or guardian otegal custodian, if one has been appointed, or foster (3) CLERK TO SEND MATERIALS. Within 5 days after a notice
parentor treatment foster parent, if the minor has been placedundersub.(2) (bm)is filed, the clerk of the circuit court shall do
afoster home or treatment foster home, and the nsiparent has all of the following:
signeda waiver granting the department of children and families, (a) If the appellant requests representation by the state public
acounty department under46.215 46.22 or 46.23 the foster defenderfor purposes of postdisposition or appellate reties,
parentor the treatment foster parent the authority to consentdierk shall send to the state public defensappellatentake
medicalservices or treatment on behalf of the miwoiadult fam  office a copy of the notice of intent that shows the date on which
ily memberas defined in s18.375(2) (b), of any minor who has the notice was filed, a copy of the judgment or order specified in
initiated an appeal under this sectioray attend or intervene in the notice that shows the date on which the judgment or order was
any proceeding under this section. entered,a list of the court reporters for each proceedinthin
Zz'zizt&%i al%%l a. 263315 1993 a. 213446 1995 a. 26.9126 (19)1995a. 201 actionin which the judgment or order was entered, and a list of

' : thoseproceedings fowhich a transcript already has been filed

809.107 Appeals in proceedings related to termination with the clerk of circuit court, .

of parental rights. (1) AppLicABILITY. This section applies to _ (b) If the appellant does natquest representation by the state

the appeal of an order judgment under ¢8.43and supersedes public defenderthe clerk shall send or furnish to the appellént,

all inconsistent provisions of this chapter the appellant is appearing without counsel, or to the appelant’
(1m) DEFINITION. In this section, “appellant” means a persoattorney,lf one has been retained, a copy of the judgment or order

ho files a notice of intent to pur tdisposition or appellate @pecifiedin the notice that shows the date on which the judgment
\r,\(,eliefl S ! : e PP or order was entered, a list of tbeurt reporters for each proceed

ing in the actiorin which the judgment or order was entered, and

(2) APPEALOR POSTDISPOSITIONOTION. (am) Appeal poce- 3 ist of those proceedings in which a transcript already has been
dure; counsel to continueA person seeking postdisposition ofijled with the clerk of circuit court.

appellaterelief shall comply with this section. If the person

desirego pursue postdisposition or appellate relief, counsel*ep%
senting the person during circuit court proceedings unde
48.427shall continue representation fijng a notice under par

(4) REQUEST FOR TRANSCRIPT AND CIRCUIT COURT CASE
corD. (a) State public defender appointment of counsel.
" Within 15 days after the state public defender appellate intake
- = P office receives the materials from the clerk of circuit court under
(bm), unless sooner disctged by the person or by thircuit g1y (3 (a) the state public defender shall appoint counsehter

court. _ _ S appellantand request a transcript of the reposteotes and a copy
(bm) Notice of intent to pursue postdisposition or appellatgf the circuit court case record.

relief. A person shall initiate an appeal under gigistion by filing, (b) Person note ;

o " presentedby public defender An appellant
within |30 days after th]f-‘ date of entry of the JL.‘dgn}e.m or ordgk,q does not request representatiynthe state public defender
appealedrom, as specified in 808.04 (7m)a notice of intent to 5, yrposes of postdisposition or appellate relief shall request
pursue postdisposition or appellate relief with the clerk of the Cif3nscriptof the reportes notes, and may request a copy of the cir
cuit court in which the judgment or order appealed from wasit court case record withitis days after filing the notice of
entered. Also within that time period, the appellant shall serve gentunder sub(2) (bm) An appellant who is denied representa
copy of the notice of intent on the person representing the interqgl, 1y the state publidefender for purposes of postdisposition
of the public,opposing counsel, the guardian ad litem appointeff ap5ellate relief shall requestranscript of the reportar notes,
unders.48.235 (1) (cfor the child who is the subject of the pro gngmay request a copy of the circuit court case record, within 30
ceeding,the childs parent and any guardiamd any custodian daysafter filing a notice of intent under su@) (bm)

appointedinder s48.427 (3or48.428 (2) If the record discloses (4m) FILING AND SERVICE OF TRANSCRIPTAND CIRCUIT COURT
thatfinal adjudication occurred after thetice of intent was filed, seReCORD. The court reporter shall file the transcript wiitke

E)hrg QP;;:S ezrl]:él f?gngr%ﬁtfﬁeadsaglg?tﬂgeén?rn;rgfct)rf] éh;u%drggqnimg?cqlt court and serve a copy of the transcript on the appellant
or order The notice of intent shall include all of the following: within 30 days after the transcript is requestéde clerk of circuit

L ) " court shall serve a copy of the circuit court case record on the

1. The circuit court case name, numtzerd caption. appellantwithin 30 days after the case record is requested, and

2. An identification of the judgment or order from whitfe shallindicate in the case record the date and manner of service.
appellantintends to seek postdisposition or appellate relief and the(s) Norice oF appEAL. (@) Filing; and service of notice of

dateon which the judgment or order was entered. appeal. Within 30 days after the later dfie service of the tran
3. Thename and address of the appellant and the appsllagtript or the circuit court caseecord, unless extended under s.
trial counsel. 809.82 the appellant shall file a notice of appeal as provided in s.

4. For an appellant other than tate, whether the trial coun 809.10and serve a copy of the notice on the persons required to
sel for the appellant was appointed by the state public defendirserved under suii2) (bm)

and, if so, whether the appellanfinancialcircumstancesave (am) Notice of abandonment of appedfthe person who filed
materiallyimproved since the date on which the appekantl-  anotice of intent to appeal under s(#).and requested a transcript
gencywas determined. and case record under s(#) decideshot to file a notice of appeal,

4m. Whether the appellant requests representation by thétperson shathotify the person required to be served under sub.
statepublic defender for purposes of postdispositioampellate (2) of this decision, within 30 days after the servifehe tran
relief. scriptand case record under sidb).

5. For an appellant other than thate, who does not request (D) Trans_mittal of ecod by clerk. The clerk of circuit court
representation by the state public defendiether the appellant shall transmit the record to the court of appeals as soon as the
will represent himself or herself or will be represented by retain@gordis prepared, but in no event more than 15 days aftdit the
counsel. If the appellant has retained counsel to pursue pestdidd of the notice of appeal.
positionor appellate relief, counselhame and address shall be (c) Requesting transcripts fasther parties. The appellant
included. shallrequest a copgf the transcript of the reportemotes of the
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proceedingdor each of the parties the appeal and make arrangetakesthe position of a respondent, the guardadnlitems brief
mentsto pay for the transcript and copies within 5 days after ttehall be filedwithin 10 days after service of the appellafitief.
filing of the notice of appeal. (e) Decision. Cases appealed under this section shall be given

(d) Statement on transcriptThe appellant shall file a state preferenceand shall be taken in an order that ensures that a deci
menton transcript with the clerk of the court of appeals, shall figonis issued within 30 days after the filing of the appekargply
acopy of the statement on transcript with the clerk of ciamitt, brief or statement that a reply brief will not be filed.

andshall serve a copy dhe statement on transcript on the other (f) Petition for eview. A petition for review of an appeal in the
partiesto theappeal within 5 days after the filing of the notice ofupremecourt, if any shall be filed within 30 days after the date
appealn thecircuit court. The statement on transcript shall eithef the decision of the court of appealBhe supreme court shall

designatethe portions of théranscript that have been requestegive preference to a petiticior review of an appeal filed under

by the appellant or contain a statement by the appellant ttzat a this paragraph.

scriptis not necessary for prosecution of the appeal. If a transcripdistory: 1993 a. 3951995 a. 275Sup. Ct. Order NdJ0-02 2001 WI 39, 242

is necessary for prosecution of the appeal, the statemergron Wis. 2d xxvii; 2005 a. 203Sup. Ct. Order Nd&5-07 2006 WI 37, 287 \ig. 2d xix;

. . p.Ct. Order No04-08 2008 WI 108, filed 7-30-08, fefl—1-09.
SCI‘Ipt shall als@ontain a statement by the court reporter that tr?ENOTE: 1993 Wis. Act 395 which creates this section, contains extensive

appellanthas requested copies of the transcript or desigpated explanatory notes.
tions thereof foreach of the other parties; that the appellant hasludicial Council Note, 2001: Titles andsubtities were added. Subsection (4) is

i 1 endedo require that the person who files a notice of inteapfmeal must request
madearrangements to pay for the orlglnal transcript and for py of the circuit court case record within 15 days after filing the notice of intent

" ; ? C
copiesfor other parties; the date on which the appellant requesteppeal. Subsection (4) also requires the cletketircuit court to serve a copy
thetranscript and made arrangements to pay for it; and the dateviohe circuit court case record upon the person requesting it within 30 days after the

f . : dateof the request.
which the transcript must be served on the parties. Former sub. (5) is recreated as subs. (5) (a) and (b).

(e) Service Qf transcript on Ot_her partieg-he_COL_th reporter  supsectior(s) (c) requires the appellaiat request a copy of the transcript for the
shall serve copies of the transcnpt on the part|es indicatiek in otherparties to the appeal, and to make arrangements to pay for those copies, within

statemenbn transcript within 5 days after the date the appella?ﬂ’g‘:"‘yS after filing the notice of appeal. _ R
ubsectior(5) (d) requires the appellant to file a statement on transcript Vithin

requesteatopies of the transcript under p@). daysafter filing the notice of appeal,

(5m) No-MERIT REPORTS. A s. 809.32 no—merit report, Subsectior(5) (e) requires the court reporter to serve cogfigise transcript on the

esponseand suppementa no-mer repor may be 1 n SIS 04 LS T e O e s o
appealfrom an order or judgment terminating parerigiits. The N.W.2d 293(Ct. App.1998),98-0075which extends the no-merit procedure to TPR

appointedattorney shalfile in the court of appeals and serve onrases.
the client—parent the no—merit report and certification withth =~ Subsection(6) (am) providesa procedure for inédctive assistance of counsel
daysafter the filing of the record on appeal. The appointed-att ,a|msand other claims that require fact—finding after the final judgmeotder has

. . I(%enentered. [Re Order No. 00-0Zesftive July 1, 2001]
neyshall serve on the client-parent a copy of the transcript and th&dicial Council Note, 2006 The creation of s. 809.107 (2) (am) requires counsel

recordon appeal at the same time that the no—merit report is seraptksenting parent who wants to appeal the TPR disposition to file a notice of intent
to pursue postdisposition appellate relief. fal counsek representation continues

on the client-parentThe client parent may f!le in the court of & 5 bce of intent is fled.

a_ppealsa response to the no—merit report within 10 days after S€lsubsection809.107(2) (bm) contains the substance of former sub. (2). The
vice of the no—merit report. iin 5 days after the response to themendmenadds the case number to the content requirements for the nafitenaf
no—meritreport has been filed in the clesldfice, the clerk shall Subsectior(2) (bm) 2. deletes a reference to the date on which the judgment or order

. wasgranted because the tiimits in s. 808.04 (7m) commence on the date the jud
senda copy of the response to the appointed attoriiég attor men?or order was entered. (7m) 1ueg

ney may file a supplemental no—merit report arfidiafit within The amendment to s. 809.107 (2) (c) addresses the practical concern that arises
10days after receiving the response to the no—merit report. Whena notice of intent is filed before the final judgment or order is entered. Similar
to § 808.04(8)the amendment allows the filing date of the notice of intent to be

(6) SUBSEQUENTPROCEEDINGSIN COURT OF APPEALS;PETITION  deemedhe date that the judgment or order was entered, and thereby preserves appel

FOR REVIEW IN SUPREMECOURT. Subsequent proceedings in theatejurisdiction.

i o facilitate compliance with the time limits in this section, the amendment to (3)
appealare govemed by the procedures for civil appeals and trre]:q(-!’.ruiresthe clerk to send a copy of the judgment or order that shows the detdéchn

proceduresinder subchVI, except as follows: it was entered and a list shnscripts already on file to the state public defeader
(a) Appellants brief-in—chief. The appellant shall file a brief intakeoffice, or to the person if appearing without counsel, or to retained counsel.

i T News. 809.107 (4) (a) codifies existing practice and establishes a time limit for the
within 15 days after the flllng of the record on appeal. statepublic defender to appoint counsel and request transcripts and circuitaseirt

(am) Motion forremand. If the appellant intends to appeal orecords. The public defendés time limit commences on the date that the public

: : findi defender'sffice receives the materials from the circuit court clerk, ratier on the
any ground that may requ'rpOSUUdgmem fact flndmg’ the datethe notice of intent is filed, so as to reduce the number of extension motions that

appellantshall file amotion in the court of appeals, within 15 daysustbe filed when the clerk does not timely send the materials under sub. (3) (a).
after the filing of the record on appeal, raisitiie issue and Theamendment to s. 809.107 (4) (b) clarifies the procedure applicaiéesons

requestingthat the court obppeals retain jurisdiction over theWho are not represented by the state public defender and creates time limits applicable
to a person who has applied for and has been denied public defender representation.

appealand remand to the circuit court to hear and decide the iSSHehe latter casehe rule provides an additional 15 days for the person to obtain pri
If the court of appeals grants the motion for remérghall set vatecounsel and request a copy of the transcript and case record. The time limit is

i imi T i i at 30 days because 15 days will have expired while the public défenflies
time limits for the circuit court to hear and decide the issue, for tﬁgerminesmhether the person is eligible for appointed counsel. This time limit com

appellantto request transcripts of the hearing, &ordthe court menceson the date the notice of intent was fileather than the date of the public
reporterto file and serve the transcript the hearing. The court defender'sdeterminationbecause that determination does not appear in the case

; [ record.
of appealshall extend the time limit under péay) for the appel Subsectior(4m) includes the last two sentences of former &jb. Subsection

lantto file a brief presenting all grounds for relief in the pendingm)aiso creates a new requirementtfa circuit court clerk to indicate the date and
appeal, mannerof service in the case record. The new requirement is necessary because the
i . . ... ._notice of appeal time limit is measured from the date of service of the case record or
(b) Respondert brl_ef. The respondent s_haII file a brief W|thmtrarllscript,ver[:iche\ller is' |a'te'r ! v
10 days after the service of the appellatitief. Theamendment to s. 809.107 (5) (a) clarifies that the time limit for filing a notice
: : i of appeal commences 30 ddysm thelater of the service of the transcript or case
(C) Appellants reply brief. The appellan.t shall file Wlthm 10 record. Persons contemplating filing a notice of appeal are better able to assess
daysafter the service of the respondsrtrief a reply brief or groundsfor relief after reviewing both the transcripts and the ciriirt case record.

statementhat a reply brief will not be filed. [Re Ordler No. 05—07:ébctiv§ Jluly 1|, 2006] b (6) did
: . . . . Time limits imposed by the legislature in sub. (6) did not constitute unconstitu
(d) Guarian ad litems brief. If the guardlan ad litem tional infringements on the judicigras they are subject to combdification. Tme

appointedunder s48.235 (1) (c¥or the child who is the subject limits imposed by sub. (5id not violate constitutional guarantees of due process or
of the proceeding takes the positioithe appellant, the guardianeﬁectiveassistance of counsel. Interest of Christophetd. Ws. 2d 681 530

Lo RIS - o R N.W.2d 34 (Ct. App. 1995).
adlitem’s brief Sha,” bdiled within 15 days after the fl|lr?g of th? Theno merit appeal procedure under s. 809.32 and the authority to extend the time
recordon appeal with the court of appeals. If the guardian ad litesnfiling a notice of appeal under s. 809.82 (2) do not apply to appeals regaring ter
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minationsof parental rights. Gloria A. $tate195 Ws. 2d 268536 N.Ww2d 396(Ct.  orderedunder s809.14 (3)(b), the reporter shall serve copies of

App. 1995),95-0315 : ;
While s. 809.32 relating to no merit reports does not apply to appeals under Fﬁl? SquIemental or corrected transcript on the parties to the

section the filing of a no merit report is not precluded if the notice of intent and noti@Ppeal file the supplemental or corrected transcript with the cir

of appeal under subs. (2) af) are timely filed and the report is filed within the time cuit court, and notify the clerk of the court of appeals angbére
for filing the appellans brief under sub. (6) (a). Brown CountyBdward C.T218 : :
Wis. 2d9160 R ad 203(Ct. App. 159)8()9)8_0075 d ties to the appeal that the supplemental or corrected transcript has

Despitethe express service provisions in this section, service does not initiate beenfiled and served within 20 days after the order for supple

appeal and confer jurisdiction, filing does. Carla Blimothy N.228 Ws. 2d 695 i i i ithi i imi
EOBN W2d 924(Ct. App. 1909)99-0853 (Tr((ajrétragfotrr\]oer gglrjrr?ctlon is entered or within the time limit bgt

809.11 Rule (Items to be filed and forwarded). (1) Fee. (b) Return of statementgauding transcriptarrangements.
The appellant shall pay the filing fee with the notice of appeal.The reporter shall sign and send to the appellant, within 5 days
(2) FORWARDING TO COURT OF APPEALS. The clerk of the trial afterreceipt, the statement regardingnscript arrangements and

courtshall forward to the court of appeals, within 3 days of the fifl'“ng requweq under suld) (b} . . .
ing of the notice of appeal, a copy of the notice of appeal, the ﬁ"n}%e(c) Extensions.A reporter may obtain an extension for filing

fee,and a copy of the trial court record of the case maintained piii€ transcript only by motion, showing gooduse, that is filed in
suantto s.59.40 (2) (b)or (c). the court of appeals and served on all parties to the appeal, the

(3) FILING IN COURT OF APPEALS. The clerk of the court of clerk of the circuit court and the district court administrator

appealsshall file the appeal upon receipt of the items refeiwed  (d) Sanctions.If a reporter fails to timely file a transcrigphe
in sub.(2). court of appeals may declare the reporter ineligible to aenas

official court reporter in any court proceeding and may prohibit

(4) REQUESTINGTRANSCRIPTSAND FILING STATEMENT ON TRAN- thereporter from performing any private reporting work until the
ScrIPT. (@) The appellant shall request a copy of the transafript p P ganyp P 9

: ; overduetranscript is filed.
the reporters notes of the proceedings for each of the partitto History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Ws. 2d xiii

appealand make arrangements to pay forttaascript and copies (1979);Sup. Ct. Order104 Ws. 2d xi (1981); Sup. Ct. Order46 Ws. 2d xiii (1988);
within 14 days after the filing of the notice of appeal. 1995a, 201 224 1997 a. 35Sup. Ct. Order NeD0-02 2001 WI 39, 242 \i. 2d
X . . xxvii; Sup. Ct. Order Na2-01, 2002 WI 120, 255 8. 2d xiii.

(b) The appellant shall fila statement on transcript with the™ j gicial' Council Committee’s Note, 1978This section requires the forwarding
clerk of the court of appeals, shall filecapy of the statement on of the notice of appeal, filing fee and trial court docket entries immedittelyecord
transcriptwith the clerk of the circuit court, and shetirve a copy  'obe forwarded when the transcript is completed. This will permit early notice to the

. . counto e pendency Of e appeal and wi ermit It to monitor the appeal aurin
of the statement on transcript on the other parties to the appk&aleriod W%en the r):acord angqranscript arepbeing prepared. PP o
within 14 days after the filing of the noticé appeal in the circuit  Anotherpurpose of this sectida to expedite the appellate process by requiring the

court. The statement on transcript shall either designate the pmpellamto order the transcript, if one is necessaighin 10 days of the filing of the
i ; jceof appeal. The filing of the statement of the reporter that the transcript has been
tions of the transcript that have been requeSted by the appe”arﬂ?@gredand arrangements made for payment for it will prevent any delay resulting

containa statement by the appellant that a transcript is not-nec@sn counsel not ordering the transcript immediately
saryfor prosecution of the appealf a transcript that is not yet Docket entries areequiredby s. 59.39 (2) and (3). In order to comply with this

1 i i i i i eeéf:tion,the docket entries will have to be kept. [Re Ordfsogifre July 1, 1978]
f:ied in the circuit court Is.nﬁcﬁssﬁry for prgsecutlon of thebapph Judicial Council Committee’s Note, 1979Sub. (4) is amended to clarify thae
the statement on transcriphall also contain a statement by thgatement on transcript that is initiated by the appellant must iricifeieationthat

courtreporterthat the appellant has requested copies of the tramangementsave been made for the preparation and payment of copies of the tran

; H i iaQtiptfor the otheparties to the appeal. The language clarification rectifies a present
scriptor deSIgnated portions thereof for each of the other pam%%biguityin chapter 809 in regard to who is responsible for initiating the arrange

thatthe_ appellant has made arrangements to pay fCD‘I’I‘.QiE]{:lI mentsfor preparation and payment of copies of the transcript as compared with just
transcriptand for all copies for other parties; the date on which tkigoriginal. The appellant must make all arrangements for the original and copies
appellantrequested the transcript and made arrangements to %ﬂﬂanscnpt and is responsible for payment. Cost of the preparation of the transcript

\
. . . cluded in allowable costs under 809.25. [Re Ordect¥e Jan. 1, 1980]
for it; and the date on which the transcript must be served on thggicial Council Committee's Note,1981: Sub. (4) is amended to require that the

parties. appellantfile a copy of the statement on transcript with the clerk of the trial court

. within 10 days of the filing of the notice of appeal. This filing will notify the trial court
» (5) ADDITIONAL PORTIONSOF TRANSCRIPT. Wthm 14 days after glerkas to whether a transcript is necessary for prosecutite @ppeal and, if so,
filing of a statement on transcript as required under(d)ibany thedate on which the transcript is due. [Re Ord#satie Jan. 1, 1982]

other party may file a designation of additional portions to be Judicial Council Note, 2001: The revision places aff the rules concerning tran
script preparation andervice in one statute, and eliminates the need for former s.

includedin the tr‘"{lnscript and serve a copy of the dgsignation 86b.16. Subsection (4) combines and recreates former s.18¢9.andthe first sen
the appellant. ithin 14 days after the filing of suchdesignation, tenceof former s. 809.16 (1). Subsection (5) recreates the remgiaitigns of for

; R mers. 809.16 (1). The time limits in subs. (4) and (5) are changed from 10 to 14 days.
theappellant shall file the statement requwed by Wb) cover Seethe comment to s. 808.07 (6) concerning time limitéo other substantive

ing the other party designation. If the appellant failsr@fuses  changesn subs. (4) and (5) were intended. Subsection (6) recreates former s. 809.16
to request the designated portions, the other paitlyin 14 days (2). Subsection (7) (a) recreates former s. 809.16%8bsection (7) (b) is created

F i specify a time within which the court reporter must furnish a statement regarding
of the appellanﬁ failure or refusal, may request the portions (‘??anscriptarrangements to the appellant or cross—appellant. Subsection (7) (c) recre

move the circuit court for an order requiring the appellant t@esformer s. 809.16 (4). Subsectih) (d) recreates former s. 809.16 (5). [Re Order

requesthe designated portions. NOJ- Og-of gfectiv$ lgluly 1,2(2)821]S bsection (4) (b) ded 1 , )
. udicial Council Note, : Subsection is amended for consistency in
(6) Cross-appeALs. Subsectiong4) and(5) apply to cross— terminologyandto clarify that the court reporters’ statement regarding transcript

appellants. arrangementsometimes referred to as the court reportegification, is required
only for a transcript that has not been filectircuit court when the statement on tran

(7 REPORTER'SOBLIGATIONS. (a) Serviceof tre_mscript copies_. scriptis filed, consistent with the clerk of the court of appeals’ interpretation and
The reporter shall serve copies of the transcript on the partiest®rcemenpractices.
the appeal, file the transcript with the circuit court, and notify the dSuthectior(5) is ﬁrphended ttIDI Crfgte a timte limit fotr me complgig& dfrgﬁ,criptl
; orderingprocess. e appellant does not request the prepa additional
clerk Of_the court of appeals and the p_art_reﬁqe appeal that the portionsof transcript that have been designaigdanother party within 14 days of
transcripthas been filed and served within 60 days after the d#iedesignation, the other party maither request the preparation of the portions

on which the transcript was requested and arrangements wig® the reporter of move the circuit court for an order requiring the appeflant to
s . requesthe designated portions. This revision creates a 14—-day time period for the
madefor payment under SUM)' If addltlonalportlons of the otherparty to take action to obtain the additional portions of the record.

transcriptare requestednder sub(5), the reporter shall serve ~ Subsectior(7) (a) is amended to clarify the time limits for the preparation of addi
copiesof the additional portions of the transcript on the parties tignal portions of the transcript requestatler s. 80911(5), and to require the court

: iti ; ; ; i reporterto notify the clerk of the court of appeals and the parties to the appeal when
the appeal, file the additional portionstbe transcript with the eir atranscript is filed and served.

C_Uit court, and notify the Cle_rl_( of the court of appeals an_que Subsectior(7) (b) is amended to correct the cross-reference to the rule in sub. (4)

tiesto the appeal thahe additional portions of the transcript haveb) that requires the reporter to file a statement regarding transcript arrangements.

beenfiled and servedvithin 60 days after the date on which the Subsection(7) (c) is amended to require a court reporter who files a motion to
i ; ndthe time within which to prepare a transcript to sergepy of the motion on

additionalportions were requejsted and arrangemems were m@ﬁ lerk of the circuit court and the distrimburt administrator Early notice that a

for payment. If supplementation or correction of the record iporterhas requested additional time to prepare a transcript will enable the clerk and
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the district courtoa\(fjministragtz)r too ;gov_ide workload rt;lioeofsto the reportéeémed (c) The moving party shall serve the clerk of circuit court with
appropriate[Re Order No. 02-01 fctive January 1, 2003] | N _anymotion filed in the court of appeals under this subsection.

Failure to submit the docketing fee within the time specified for filing the notice . .
of appeal does not deprive the court of appeals of jurisdiction. The notice of appeal(4) Subsection(3) does not apply in an appeal under s.
not the docketing fee, vests the court with jurisdiction. DouglRewey 147 Ws.  809.105

2d'328 433 N.W2d 243(1989). History: Sup. Ct. Ordei83 Wis. 2d xiii (1978); Sup. Ct. Orded2 Ws. 2dxii;
. . . 1991a. 2631995 a. 224Sup. Ct. Order Nd)0-02 2001 WI 39, 242 \ig. 2d xxvii;
809.12 Rule (Motion for relief pending appeal). A per SUJp.dC_t._C?rger NQIO(5:—OZ Z_SOGV\:\IIS»Z, iggﬂ_&f}hm x%_. g dor
; i ; i i ; udicial Council Committee’s Note, The motion procedure under former
Sonseekmg r_el_lef_ under 308'07Sha” .flle.a mOtIO.n in the trial Rule251.71 is continued except that the time for replying to a motion is reduced from
courtunless it is impractical to seeklief in the trial court. A 10to 7days. A response is not required before action can be taken on a procedural

motionin the court must show why it was impractical to seek religfotion because these motions include matters previously handled by letter request
in the trial court grif a motion hadbeen filed in the trial court thea:éj""hwh usually do not adverselyfedt the opposingarty If an opposing party is
’ a

. . : : . verselyaffected by a procedural orcléee has the right to request trwurt to recon
reasongyiven by the trial court for its action. A person aggrievegderit. Procedural orders include the granting of requests forgamtent of time,

n order of the trial rt aranting the relief r ted may fifefile an amicus brief, or to file a brief in excess of the maximum established by the
by a t'o dfe o l eﬁ a ?ﬁu gda 'tgh the ele te%‘u?sded fat)l'/] rrtﬁfes. This section is based on Federal Rules of Appellate ProcBdie&,7. Sub.
amotion for reliefrrom the order wi € court. A Jjudge ot tN€3) modifies the prior practice under which the filing of any motion stayediaay

courtmay issue an ex parte order granting temporary relief-peréteuntil 20 days after the motion was decided. This could result in an unintentional

ing a ru”ng by thecourt on a motion filed pursuant to this ruleshorteningof the time in which a brief had to be filed. It coaldo result in an unnec
. 4 . . . . . essarydelay if a ruling on the motion would nofexdt the outcome of the case, the
A motion fI|Qd in the court under this section mbstfiled in  iss(es to be presented to the cour brief or the record. [Re Ordefative July
accordancavith s.809.14 1, 1978]
History: Sup. Ct. Order83 Ws. 2d xiii (1978);1981 c. 39G.252 Judicial Council Committee’s Note, 1979Sub. (1) is amended by deleting a-pro
vision that required only an original and one copy of a motion be filed with an-appel
. . latecourt. With the amendment, the number of copies of a motion to be filed is now
809.13 Rule (Intervention). A person who is not a party to governedby 809.81 on the form of papers to be filed with an appellate court, which

anappeal may file in the court of appeals a petition to intervergguires in sub. (2) that 4 copies of a paper be filed with the Court of Appeals and 8

. X . . ieswith the Supreme Court. [Re Ordefeetive Jan. 1, 1979]
in the appeal. A party may file a response to the petition Wnrﬁ?ﬁudicial Council Note, 2001: The 7-day time limits in subs. (1) and (2) have been

11 days after service of the petition. Tdwurt may grant the peti changedo 11 days. Please see the comment to s. 808.07 (6) concernirigriitnie
tion upon a showing thathe petitione’ls interest meets the Subsection(3) (a) was revised to includ®nsolidation motions within the tolling
. provision. Subsection (3) (b) creates a tolling provision wherotion to supplement

requirementof s.803.09 (1)or (2). or correct the record is filed. Subsection (3) (c) creates a service requirement for

History: Sup. Ct. Orde83 Ws. 2d xiii (1978);1981 c. 39%.252 Sup. Ct. Order motionsaffecting thetime limits for transmittal of the record. [Re Order No. 00-02
No.00-02 2001 WI 39, 242 \ig. 2d xxvii. effectiveJuly 1, 2001]

Judicial Council Committee’s Note, 1978Former s. 817.12 (6) permitted the  Judicial Council Note, 2006: The amendment to s. 809.14 (1) and the creation
additionof parties but did not set the criteria for doing so. This void is filled by makirgf s. 809.14(1m) to establish a shorter response time to appellate motions should
theintervention ruleén the Rules of Civil Procedure applicable to proceedings in treedvancethe ultimate resolution of TP&peals. [Re Order No. 05-07esfive July

Courtof Appeals. [Re Order ffctive July 1, 1978] 1,2006]

Judicial Council Note, 2001: The 7-day time limit habeen changed td Hays. A motion to dismiss an appeal under sub. (3) does not extend the time for filing a
Please see the comment t888.07 (6) concerning time limits. [Re Order No. 00—0Zcross—appealRossmiller vRossmiller151 Ws. 2d 386444 N.W2d 445(Ct. App.
effectiveJuly 1, 2001] 1989).

A party who could have, but failed to, file a timely notice of appeal may not partici

patein the appeal as an intervenor or by filing a non—party briefins Atlantic  809.15 Rule (Record on appeal). (1) ComPOSITION OF
Mutual Insurance Cd.77 Ws. 2d 341501 N.W2d 465(Ct. App. 1993). : ;
A non-party to &ircuit court action may intervene in an appeal brought by anoth CoRrD. (a) The recordn appeal consists of the following unless

party,even after the time for filing a notice of appeal passed. City of Madison the parties stipulate to the contrary:
v- WERC, 2000 W1 39234 Ws. 2d 550610 N.W2d 94 99-0500 1. The paper byvhich the action or proceeding was com

809.14 Rule (Motions). (1) A party seeking an order or menzceg,roof of service of SUMMonNs or other Process:
otherrelief in a case shall filemotion for the order or other relief. ) . nerp '

The motion must state the order or relief sought and the grounds 3- Answer or other responsive pleading;

onwhich the motion is based and may include a statement of the 4. Instructions to the jury;

positionof other parties as to the granting of the motion. A motion 5. Verdict, or findings of the court, and order based thereon;
may be supported by a memorandum. Except as provided in sub.g. Opinion of the court;

(1m), any other party may file a response to the motion within 1 7 Final judgment;

daysafter servicg of Fhe_mot_ion. 8. Order made after judgment relevant to the appeal and
(Im) If a motion is filed in an appeal unde889.107 any papersupon which the order is based;

otherparty may file a response to the motion within 5 days after ' g - gypipits material to the appeal whether or not received in
service of the motion. evidence:

(2) A motion for a procedural order may be acted upon-with it filad i
outa response to the motion. A party adversdctdd by apro 4 palr?y' tgngeﬂrg{]ggg?; ?rrlg >;2le)|tr(l;|!ed In the court requested by
cedural order entered withoubaving had the opportunity to 11. Notice of appeal: ’

respondo the motion may movir reconsideration of the order .
within 11 days after service of the order 12. Bond or undertaking;

(3) (a) The filing of a motion seeking an order or other relief 13- Transcript of reportés notes;
which may afect the disposition oéin appeal or the content ofa  14. Certificate of the clerk.
brief, or a motion seeking consolidation of appeals, automatically (b) The clerk of therial court may request by letter permission
tolls the time for performing an act required by these rules fropfi the court to substitute a photocofy the actual paper or
the date the motion was filed until the date the motion is disposexhibit filed in the trial court.
of by order (2) COMPILATION AND APPROVAL OF THE RECORD. The clerk of

(b) The filing of a motion to supplement or correct the recoircuit court shall assemble the record in the ordefostit in sub.
automaticallytolls the time forperforming an act required by (1) (2), identify by number each papend prepare a list of the
theserules from the date the motion was filed until the date tfiwimberedpbapers. At least 10 days before the due date for filing
motionis disposed of by ordedf a motion to correct or supple therecord in the court, the clerk shall notify in writing each party
ment the record isgranted, time limits for performing an actappearingn the circuit court that the record has been assembled
requiredby these rules shall be tolled from the date on which tte&dis available for inspection. The clerk shall include with the
motionwas filed until the date on which the supplemental or coroticethe list of the papers constituting the record.
rectedrecordreturn is filed, except that the time for preparation (3) DerecTIVERECORD. A party who believethat the record,
of supplemental or corrected transcripts is governed 8%11 includingthe transcript of the reportemotes, is defective or that
@) (a) therecord does not accurately reflect what occurred in the circuit
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courtmay move the court in which the record is located to suppfer prosecution of the appeat a transcript is filed in less than the maximum time

; : : riodpermitted by ch. 809. [Re Ordefetive Jan. 1, 1982]
mentor correcthe record. Motions under this subsection may t?é.]udicial Council Note, 1988:Sub. (3) is amended to allow motions to corteet

heardunder s807.13 recordto be heard by telephone conference. [Re Ordectafe Jan. 1, 1988]

(4) PROCESSINGTHE RECORD. (&) Transmittal of the ecord. Judicial Council Note, 2001: Subsectior(2) requires that numbers be used to

. . . igentify the contents of the record. Subsection (4) (a) recreates the general rule for
Thederk_Of_C'rcu't court shall transmit the_ _record to the COL!rt (iiordtransmittal from former sub. (4). Exceptions to the general rule are set forth
appealswithin 20 days after thdate of the filing of the transcript in subs. (4) (b) and (c). Subsecti@m) recreates the last sentence of former sub. (4).
designatedn the statement on transcript or within 20 dafter [ReOrder 'l\:o-g%‘_?? ﬁc“;(le July 1, 20011d b. @) did _ erof
i int indicati n appellant failure to file a motion under sub. id not constitute waiver o

thedate. O.f the ﬂlmg of a statement O.n transcript Indlcatmg that ﬁ]gright to challenge the adequacy of the transcript. St&eryy 136 Ws. 2d 92
transcriptis necessary for prosecution of the appeal, unless N.W.2d 748(1987).
courtextends the time for transmittal of the record or unless the is the appellarg responsibility to assure that the record is complete. If the record
tolling provisions of s809.14 (3)extend the time for transmittal is incomplete, it is assumehlat the missing material supports the trial ceuling.
of the record. If additional portions of the transcript are requesteynefreddo: McLean,174 Ws. 2d 10496 N.W2d 226(Ct. App. 1993).

unders.809.11 (5), the clerk of th_e (_:ircuit court shall transmit th
recordto the court of appeals within 20 dagfter the date of the alternative dispute resolution and presubmission con -

filing of the addmor_wal portions of the trgnscnpt. __ference). (1) In order to minimize appellate delay and reduce
(b) Late transcript. If the reporter fails to file the transcriptig backiog, the courf appeals may develop an expedited appeals
within the time limit specified in the statement on transcript, t ogram. The program may involve mandatory completion of
clerk of circuit court shall tran_smit the record not more than cketingstatements by appellasitounsel and participation in
daysafter the filing of the notice of appeal, unless the cobirt ,reqypmissiomonferences ahe direction of the court, but partic
appealxtends the time for filing the transcript of the rep&terjyationin the courts accelerated briefing and decision prodess
notes. If the court extends the time for filing the transcript of thgqyntary. The rules and procedures governing the program shall
reporter'snotes, the clerk of circudourt shall transmit the record jy get forth in the court of appeals’ internal operating procedures.

within 20 days after.the date thgt the transcript |s.f||ed. . (2) The court of appeals may require all attorneys of record in
(c) Supplementation or ccection of ecord. Notwithstanding 4y appeal to participate in a presubmission conference, either by
pars.(a) and(b), if a motion to supplement or correct the recor&lephoneor in person, with an 6iter of the court. An attorney

is filed in circuit court, the clerk of circuit court may rteansmit ¢ ecorg with no direct briefing interest in the appeal may waive

\ COpy OF any Molionyg or her participation in the conference by written notice to the
to supplement or correct the record that is filed in circuit COULH it

shallbe sent to the clerk of the court of appeals. The cicouitt . .
shall determine, by ordethe motion to supplement or correct the .. (M) The court of appealsnay establish an appellate medi
recordwithin 14 days after the filing or the motion is considere@tion Program and make and enforce all rules necessary for the
to be denied and the clerk of circuit court shall immediately entgfomptand orderly dispatch of the businesshe program. Par
gipationin the appellate mediatigsrogram is voluntanbut the

anorder denying the motion and shall transmit the record to t . g2 .
courtof appeals within 20 days after entry of the ardethecir-  Programmay involve mandatory participation in the presubmis
sionconferences at the directiontbe court. Only those cases in

cuit court grants the motion, the claskcircuit court shall transmit ich a docketing statement is required to be filed UNCE3%.10

the supplemented or corrected record to the court of appeg et A o
within 20 days after entry of the ordtrfiling of the supplemental (1) (2)are eligible for participation itheappellate mediation pro
gram. The parties tathe appeal shall pay the fees of a mediator

or corrected record in the circuit court, whichever is later S h
(4m) NOTICE OF FILING OF RECORD, The clerk of the court of providing servicesunder the program, unless those fees are
appealsshall notify the clerk of circuit court aradl parties appear waivedor deferred by the court. The rules and procedjoesrn
in%pin thecircuit court of the date on which theprecord vegs fileq"d the program shall be set forth in the court of appeals” internal
peratingprocedures.

~ (5) AGREEDSTATEMENT IN LIEU OF RECORD. The parties may History: Sup. CtOrder 83 Ws. 2d xiii (1978); Sup. Ct. Ordet31 Ws. 2d xvi
file in the court within the time prescribed by s(#).an agreed (1986);Sup. Ct. Order NcD0-02 2001 WI 39, 242 \¥. 2d xxvii.
statemenbf the case in lieu of the record on appé’etle statement  Court of Appeals Note, 1986Section(Rule) 809.17 is repealed and recreated to
. give the court of appeals authority to administer its expedited appeals program pur
must: suantto Section VII, Expedited Appeals, of the Court of Appeals Internal Operating

a) Show how the issues presented by the appeal arose Rgepduregamended 1986). The rule replaces a similar delegation of authority to
( ) p y PP a’egﬁiefjudge of the court of appeals dnyler of the supreme court dated December

%09.17 Rule (Expedited appeals program, voluntary

weredecided by the trial court; and 19,1983. [Re Order Ective January 1, 1987]
(b) Recite sufcient facts proved or sought to be proved as are
essentiato a resolution of the issues presented. 809.18 Rule (Voluntary dismissal). (1) An appellanimay

History: Sup. Ct. Order83 Ws. 2d xiii; Sup. Ct. Ordel04 Ws. 2d xi; Sup. Ct.  dismissa filed appeal by filing a notice of dismis$althe court
Order 141 Ws. 2d xiii (1987);1987 a. 403Sup.Ct. Order No00—-02 2001 WI 39,

242Wis. 2d xxvii; Sup. Ct. Order N@2-01, 2002 W 120, 255 V. 2d xiil. or, if the appeal is not yet filed, in the circuit court. The dismissal
Judicial Council Committee’s Note, 1978Sub. (1) substantially embodiesfor Of an appeal by the appellant or by agreeroétite parties or their
mers. 251.25.1t also permits the filing of a photocopy instead of the original recordounsel does notfatt thestatusof a lower court decision, the sta

but only with the approval of the Court of Appeals, changing to some extent pri _ ; i _
Rules251.25 (13) and 251.27. Under thexction the parties can stipulate to excludems of a cross—-appeal, or the right of a respondent to file a cross

someitems from the record, biis should be done before the clerk assembles tt@ppeal.
record. (2) If the parties compromise or otherwise settle the entire

Sub.(2). The responsibility for having the recassembled and transmitted to the P . . f s
Courtof Appeals is transferred from the appellant to the clethefrial court. Itis Mnatterin litigation priorto the issuance of the decision of the court

notnecessary to have the attorneys present at the pagination of the record. The fedfrappeals, the appellant shall immediately inform the court in

procedureset forth inRule 1L (b), FRARunder which the clerk assembles the recorgyriti i i
andthen notifies the parties so that they can inspect the record prior to it being g,gnltmg‘ Slgned by all parties, that the matter has been compro

to the Court ofAppeals is adopted. Also adopted is the federal procedure of the clg}lsedor settled. Upon receipt of Su‘?h information, the court shall
preparinga list of all the papers in the record. The former system of numbering eagismissthe appeal in accordance with S(ﬂ:).
pagein the record consecutively is abandoned for the simpler practice of assigningjistory: Sup. Ct. Order83 Wis. 2d xiii (1978);1995 a. 224Sup. Ct. Order No.

aletter or number to each document and using its internal page reference. Thusy10€ 5 2003 Wi 94. 261 \i. 2d i Sup. Ct. Order N@7-15 2008 WI 27. filed
referenceo the third page dhe first document would be A-3 and to the fifth page4_2_88’ eff. 7-1-08. - caxoisup. H ? o

of the second document B-S. Judicial Council Committee’s Note, 1978An appeal may be dismissed by the

Sub. (3). This provision replaces former Rule 251.30 and s.1817.1 appellantat any time prior to a court decision on the appeal without approval of the
~ Subs.(4) and (5). The provisions of former Rules 251.29 and 251.28 are includgglirt or the respondent. This changes the former procedurmaedifies Rule 42,
in these subsections. [Re Orddeefive July 1, 1978] FRAP. TheRule specifically protects a respondent who has or intends to file a cross—

Judicial Council Committee’s Note, 1981Sub. (4) is amended to provide for anappeal,and for this reason the appellant is authorized to dismiss the appeal at will.
expeditedransmittal of the record for appeals in which a transcript is not necessatyefiling of a notice of dismissal does noteatt the liability of the appellant for costs
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or fees, or the power of the court to impose penalties under Rule 809.83 (1). [Re Orgésed including oral or written rulings or decisions showing the

effectiveJuly 1, 1978] s . . :
This section does not require the dismissal of a petitipa supervisory writ upon circuit courts reasoning regarding those issues.

thefiling of a notice ofvoluntary dismissal. A petition for a supervisory writis not | further certify that if this appeal is taken frantircuit court
an’ ﬁgi’gfr't of“:;rgiztlsdmgﬁ-i Slnfifs ;,N:ri ig ;ezi?\}vié\'ﬁ‘gfig;&f; rﬁ)’;‘;-elo??/i)l- orderor judgment entered in a judicial review of an administrative
untarydismissal before the court issues its decision on the appeal.v.3te¢e197 decision,the appendlx contains the flndlngs of fact and cenclu

Wis. 2d 960 542 N.W2d 143(1996). sions of law, if any, and final decision of the administrative
Thedate stamped on a court of appeals decision or order is theidassied and agency

filed. That the clerls ofice mails appellate decisions to the parties the day before : . i . i .

theyare dated and filed does not mean that decisions are to be deemed to have beérfurther certify that if the record is required by law to be eonfi

issued on the mailing date. A notice of voluntary dismissal filed on the day priord@ntial the portions of the record included in the appendix are

anopinion being issued operates to automatically dismiss the appeal. . Statesy ! . X s .

2002WI 53,252 Ws. 2d 592645 N.W2d 610 01-1155 reproducedising first names and last initials instead of full names
of persons, specifically including juveniles and parents of-juve

809.19 Rule (Briefs and appendix). (1) BRrIEFoFapPEL-  hiles,with a notation that the portions of the rechelve been so

LANT. The appellant shall file a brief within 40 days of the filingeproducedo preserve confidentiality and with appropriate refer

in the court of the record on appeal. The brief must contain: encesto the record.
(a) A table of contents with page references of the various por Signed: ....
tions of the brief, including headings of each section of the-ar Signature

ment, and a table otases arranged alphabeticalfatutes and 3y ResponpenTserIEF. () 1. The respondent shall file a
otherauthorities cited with reference to the pages of the brief ot within the later of any of the following:

which they are cited. a. Thirty days after the date sérvice of the appellastbrief,

i (Ib) A ?tgter_r&erét t?\f the issues presented for review and how iigy3 5qgitional daysinder s801.15 (5) (a)f service is accom
rial court decided them. plishedby mail,

(c) A statement with reasons as to whether q@luraent IS b. Thirty days after the date on which the court accepts the
necessanand a statement as to whether the opinion should Qﬁpellant’sbrief for filing

publishedand, if so, the reasons therefor ) . P
(d) A statement ofhe case, which must include: a descriptiogm Ce' ;Qﬁtg gl?rllf after the date on which the record is filed in the

of the nature of the case; the procedural status of the case lea

up to the appeal; the dispositionthe trial court; and a statement 2. The brief must conform with sufl), excepthat the state
of facts relevant to the issues presented for revigth appropri ~ mentof issues and the statement of the case may be excluded.
atereferences to the record. 3. Within the time limits for filing a respondestbrief, a party

(e) An agument, arranged in the order of the statement Who has been designated as a respondent may file a statement with
issuespresented. The gument on each issueust be preceded the court that it will not be filing a brief because its interests are
by a one sentenceimmary of the gument and is to contain thenotaffected by the issues raised in the appebdntef or because
contentionof the appellant, theeasons therefowith citations to  its interests are adequately represented in another respendent’
the authorities, statutes and parts of the record relied on as set foriaf.
in the Uniform System of Citation al®CR 80.02 (b) The respondent may file with his or her brief a supplemen

(f) A short conclusion stating the precise relief sought.  tal appendix. If the recori$ required by law to be confidential,

(g) Reference to amdividual by first name and last initial € supplemental appendirust comply with the confidentiality
ratherthan by his or her full name when the record is required FgAuirementsinder sub(2) (a) Any supplemental appendskall
law to be confidential. include a table of contents and a signed certification that the

(h) The signature of the attornegno files the brief; qrif the appendixcomplies with the confidentiality requirements under

artywho files the brief is not represented byatorney the si sub.(2) (a)in a form substantially similar to the confidentiality
gatS;eof that party P y g provisionunder sub(2) (b).

; ; ; (4) RepLy BRIEF. (a) The appellant shall file a reply brief, or
nat(il())nFiﬁlf(e;Legnﬁgut? t}]t;eggrrrt]lgﬁtn:lerggaga.\ther than by party des@a statement that a reply brief will not be filed, within the later of:

(2) ApPENDIX. (8) Contents. The appellang brief shall 1. Fifteen days after the date of service of the resporsdent’

includea short appendix containingt a minimum, the findings Priéf, and 3 additional days under801.15 (5) (a)f service is

or opinion of the circuit court and limited portions of the recor¢COMPplishedy mail; or

essential to an understanding of the issues raised, including oral2. Fifteen days after the date on which the court accepts the
or written rulings or decisions showing the circuit cauréason respondens brief for filing.

ing regarding those issues. If the appeal is taken from a circuit(b) The reply brief under pag) shall comply with sul(1) (e)
courtorder or judgment entered in a judicial review of an adminignd(f).

trative decision, the appendix shall also contain the findings of (5) consoLipATED AND JOINTAPPEALS. Each appellant in cen
factand conclusions of Iauf any and final decision of the admin g4jigated appeals ajoint appeal and each co-appellant may file
istrativeagency The appendix shall include a table of contents; eparate brief or a joint brief with another appellant or co—

If the record is required by law to be confidential, the portions e ;
therecord included in the appendix shallrbproduced using first gs?ﬁélgn;pgéﬁgtnbnef must not exceed the page allowance for
| .

namesand last initials instead of full names of persons, speci o
cally including juveniles and parents of juveniles, with a notatiﬂn (6) Cross-ApPEAL. Briefing in a cross-appeal shall be as fol
thatthe portions of the record have been so reproduced to pres
confidentialityand with appropriate references to the record.  (a) An appellant-cross-respondent shall #lebrief titled
(b) Certification. An appellant counsekhallappend to the “Appellant's Brief” within the time specified hyand in com
appendixa signed certification thahe appendix meets the eon Pliancewith, the requirements of suld) and(2).
tentrequirements of pafa) in the following form: (b) 1. A respondent-cross—appellant shall file a brief titled
| hereby certify that filed with this brief, either as a separateombinedBrief of Respondent andross-Appellant” within the
documentor as a part of this brief, is an appendix that complidater of any of the following:
with s.809.19 (2) (apnd that contains, atminimum: (1) a table a. Thirty days after the datef service of the appellant—
of contents; (2) the findings or opinion of the circuit court; and (8yoss—-respondentlwrief, and 3 additional days undeB61.15 (5)
portionsof the record essential to an understanding of the issfayif service is accomplished by mail.
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b. Thirty days after the date on which the court accepts the 2. Exceptas provided in sub@. and s809.43 a person shall

appellant-cross-responderttsef for filing. file either 10 copies of a brief or appendix in the court of appeals
c. Thirty days after the date on which the record is filed in ti the number that the court directs and shall serve 3 copies on
office of the clerk. eachparty

2. The front and back covers of the combined brief shall be 3. Except as provided in809.43 a person wha found indi
red. The respondergortion of the combined brief shall complygentunder s814.29 (1)and who is not represented by counsel
with the requirements of this section for a respondentief, shallfile 5 copies of a brief or appendix in the court of appeals and
including the length limitation for such a brief set forth in s@&). shall serve one copy on eaglarty A prisoner who has been
(c) 1. The cross—-appellant portion of the combined brief sh&[antedleave to proceed without prepaymentfeés under s.
comply with the requirements afubs.(1) and(2) for an appel 814.29(1m)and who is notepresented by counsel shall file 5cop
lant's main brief, including the lengtimitation for such a brief iesof a brief or appendix in the court of appeals and shall serve one
setforth in sub(8) (c) 1, except that the requirements of s{ifj. COPY On each party
(c) and(d) may be omitted, the cross—appellant portion of the (b) Form. A brief and appendix must conform to the following
combinedbrief shall be preceded by a blank blue coard a sig  specifications:
nature shall be required only at the conclusion of the cross— 1. Produced by a duplicating or copying process that produces
appellantportion of the combined brief. aclear black image of the original on white pap@&riefs shall be

(c) 1. An appellant-cross-respondent shall file a brief titlgeroducedby using either a monospaced font or a proportional serif
“CombinedBrief of Appellant andCross—Respondent” within the font. Carbon copies may not be filed.
later of: 2. Produced on 8-1/2 byl Inch paper

a. Thirty days after the date of service of the respondent- 3. b. If a monospaced font is used: 10 characters per inch;
cross—appellantbrief, and 3 additional days undeB81.15 (5) double-spaced 1.5 inch magin on the left side and a one-inch

(a) if service is accomplished by mail; or marginon all other sides.
b. Thirty days after the date on which the court accepts the c. If a proportional font is used: proportional serif font, mini
respondent—cross—appellartvgef for filing. mum printing resolution of 200 dots per inch, Agint body text,

2. The front and back covers of the combined brief shall B point for quotesand footnotes, leading of minimum 2 points,
gray. The appellant portion of the combined brief shall complipaximumof 60 characters per fulhe of body text. Italics may
with the requirements of sut) for a reply brief, includinghe = Not be used for normal body text but may be used for citations,
length limitation for such a brief set forth in sub. (8) (c) 1. [suleadingsemphasis and foreign words.

(8) (c) 2] The cross—respondent portion of the combined brief 4. Securely bound onlgn the left side with heavy strength
shallcomply with the requirements of suB) for a responders’ staples or by means of velobinding or therfect” (“hot glue”)
brief, including the length limitatioor such a brief set forth in binding method, with pagination at the center of the bottom mar
sub.(8) (c) 1, except that the requirement of s(i). (c) may be gin. A brief may be bound by another method if authorized in
omitted,the cross—respondent portion of the combined btiafi  writing by the clerk of the court.

be preceded by a blank red covanda signature shall be required (c) Length. 1. Those portions of a parsydr a guardian ad
only at the conclusion of the cross—respondent portion afdime  litem’s brief referred to in sul§l) (d), (e) and(f) shall not exceed

binedbrief. 50 pages if a monospaced font is usedlg®00 words if a proper
NOTE: The bracketedlanguage indicates the corct cross—refeence. Cor  tional serif font is used.

rective legislation is pending. 2. Appellants replybrief or a brief filed under suk?) shall

(d) Arespondent-cross—appellant shall file either a reply bri ; ;
titled “Reply Brief of Cross—Appellant” in the form required byﬁgt exceed 13 pages if a monospaced font is used or 3,000 words

" ; A if a proportional serif font is used.
(4 , e
;Lejbfil(ec)i f%i{ﬁﬁl){h%”gfércgf?;tatemem that a reply brief will not (d) Form and length certificationCounsel shall append to the

1. Fifteen days after the date of service of the appellarﬁ-r-lef and appendix a signed certification that the brief and appen

cross—-respondentlwief, and 3 additional days undeB61.15 (5) t x meet the form and length requirements of piasand(c) in

(a) if service is accomplished by mail; or hefollowing form: s .
| hereby certify that this brief conforms to the rules contained

2. Fifteen days after the date on which the court accepts m%.809.19 (8) (bnd(c) for abrief and appendix produced with

appellant-cross—respondenrief for filing. _ a[monospaced] [proportional serif] fonThe length of this brief
(e) Each part of a combined brief shall comply with the forg ... [pages] [words].
andlength certification requirements of s8) (d). Signed: ...

(f) A respondent-cross—appellant must comply with the same Signature

appendixrules as an appellant under s(@). (a)and(b), except é:or purposes of the certification and length requirements of
I

thata respondent—cross—appellant shall not be required to inC|l{H subsectiongounsel ma

: : : h y use the word count produced by a
ma(f)”?\llztzsigfé?g:??z)d :;2;22‘:;22:2%3““?:9 by motior]commercialword processor available to the general public.
requestpermission to file a brief. The motion shall identify th% ég?gSSUARD'AN AD LITEM BRIEF.  If the guardian ad litem
: Iy participate in an appeal and takes the position of an
interestof the person and state why a brief filed by that persona{%pe”am,the guardian ad liters’brief shall be filed within 40
desirable. i ) » daysafter the filing in the court of the record on appeal. If the

(b) 1f the brief will support or oppose a petition Unde339.62 gy ardianad litem chooses to participate in an appeal and takes the
or809.7Q the brief shall accompany the motion ahdll be filed - hositionof a respondent, the guardian ad litetwief shall be filed
within the time permitted for the opposing party to &lesponse ithin 30 days after service of the appellatwief. If theguardian
to the petition. adlitem chooses not to participate in an appeal Gciion or pre

(c) Except as provided in p&b), the motion shall be filed not ceedingthe guardian ad litem shall file with the coudtatement
laterthan 14 days after the respondebiief is filed, and the brief of reasons for not participating within 20 days after the filing of
shallbe filed within the time specified by the court. the appellants brief.

(8) NUMBER,FORMAND LENGTH OF BRIEFSAND APPENDICES. () (9) BRIEF COVERs. Each brief or appendix shall have a front
Number. 1. A person shaflle either 22 copies of a brief or appen and back cover The front cover shall contain the name of the
dix in the supreme court or the number that the court directs amirt, the caption and number of the case, the court and judge
shall serve 3 copies on each party appealedrom, thetitle of the document, and the name and address
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of counsel filing the documenExcept as provided in 809.81 Subs.(8) and (9). In addition to briefs produced by the standard typographieal pro
(8), the caption shall include the full name of each party in the Cﬁfssbrlefs produced by a mimeograph or photocopy process from typewritten copy

. . . h also be filed. The principal objective is to reduce the cost of an appeal to the
cuit court and shall designate each party so as to identify eaﬁin of Appeals. The specifications for the printed and typewritten pages are

party’s status in the circuit court and in the appellate court, if a signedo resultin briefs of approximately an equal number of words no matter
The'covers of the appellastbrief shall be blue; the respondsnt ml“;';ﬁg"gggz ';“ﬁ;?d,;g‘? paper sit8-1/2x 1 s specified for the sake of unifor

l'e.d.; a combined reSpOndent—cross—appeliﬁnédWith a b|Ue Colorsfor covers are specified to permit easy identification of the briefs. [Re Order
divider page; a combined reply—cross—-respondegtay with a effectiveJuly 1, 1978] _ )
reddivider page; a guardian ad |ite}‘ﬂye||0W' a person other than Judicial Council Committee’s Note, 1979Sub. (8) (a) previously required that

A . S 30 copies of a brief or appendix be filed in either @wurt of Appeals or Supreme
aparty green; the reply brief, gragind the appendix, if separatelycourt. The number of copies to be filed in the Court of Appeals or Supreme Court

printed,white_ In the event the supreme court grants a petition fesbeen reduced to 20 copies to refléet smaller number of judges deciding an

; o :appeabefore the Court of Appeals and thdidiflty the Supreme Court is facing in
reviewof a decision of the court of appeals, the covers of the bnﬁggingenough storage space to retain the 30 copies of a brief previegsiyed.

of each partyshall be the same color as the cover of that [artyrhe provision in Rule 809.43 requiring the filing of 10 copies of a brief and appendix
briefsfiled in the court of appeals. In the supreme court, “peth an appeal heard by one judge remains unchanged. [Re Gedtveflan. 1, 1980]

: ” ; : i Judicial Council Committee’s Note, 1981Sub. (1) (e) is amended to incorporate
tioner” shall be addetb the party designation of the petltlo'nerSCRB0.0Z governing citation o& published court of appeals or supreme court opin

andthe responderst’party designation shall remain @me as in ion in a brief, memorandum or other document filed with the court of appeals or
the court of appeals. supremecourt. i i i )
. Sub.(8) (b) 4 previously required that a brief and appendix be bound only on the
(10) CITATION OF SUPPLEMENTAL AUTHORITIES. If pertinent et side with staple or tape. A $iafent number of heavgtrength staples are fo be

authoritiesdecided after briefing come tbe attention of a party usedto assure that the briefs and appendix remain securely bound when used by the

i i courtof appeals and supreme court. The prior alternative method of binding the brief
or a nonparty under sugx) or a guardl_an ad I|_tem ‘ur)der s(®m) andappendix solely with tape is repealed.
a_fterthe party$ or nonparty or guardian ad !'t_em brief has been  sp (9) is amended tolarify that both a front and back cover of a brief and appen
filed, or after oral ayument but before decision, the parign  dix are required. [Re Orderfetive Jan. 1, 1982]

party, or guardian ad litem may promptly advise the clerkhef Judicial Council Note, 1988:Sub. (7) (b) permits nonparties to request permis

. jonto file a brief supporting or opposing a petition for the Supreme Court to review
court, by letter andserve a copy of that letter on all parties to thédecision of the Court of Appeals or to take original jurisdiction. In these cases, the

appeal. If the new authority is a decision of thasébnsincourt motionand the brief shall be filed togetheithin the time permitteébr response by
of appeals, the authority is considered decided for purposes of t#j§rprosing party

. . . . evisedsub. (8) (c) clarifies that the page limit doesinotude the table of cen
subsectioron the date o&n order for publication issued under Stents,table of cases and other authorities, statemeasoés, statement on orajar

809.23(2). The letter shall do the following: mentand publication, appendix supplemental appendix. [Re Orddeefive Jan.
o . 1,1989]
(a) Set er’[h the citations fOII’ the author{ty Judicial Council Note, 2001: Subsection (1) (h) requires a signature on briefs.
(b) Identify the page of thierief or the point that wasgued gugseczio;(é% (i) makes icije?tificdagion of th{et pa;_rties conﬁistent a|r|1d I;sssg p?nfusing.
; At ; ubsection(3) was revised to address a situation in whichaibyeellants brief is
orally to which the Clta.tlonS pgrtgln. . . servedon the respondent, but has not yet been accepted for filing by the cdbet. If
(c) For each authority that is cited, briefly discuss the preposispondentundertakes to prepare its brief within 30 days after service of the appel
i i lant’s brief and the appellastbrief has not yet been accepted for filing, the respon
tion that the authority supports. dentwill have wasted time and ewggrif the appellant brief ultimately is rejected.
(11) RESPONSETO SUPPLEMENTALAUTHORITIES. A response to Thelast sentence of sub. (4) was adttecequire record references and a conclusion
] ithi i in a reply brief. Subsection (6) was rewritten to clakifiefing requirements in
the letter under sut(lO) may be f”edj\{lthln ]J' days after service ross—appealsThe time limit in sub. (7) (c) was changed from 10 to 14 days. Please
of that letter The response shall briefly discuss the reason WBkthe comment to s. 808.07 (6) concerning time limits. The reference to s. 809.43
eachauthority does not support the stated proposition, unless Wagdeleted in sub. (8) (a) 1. because the greater number of eopiesded when
ropositionis not disputed asingle-judge appeal reaches the supreme cGuttsection (8) (a) 3. was amended
p _p p ' . toapply topro separties only Subsection (8) (b) 4. was amended to allow “velobind
History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Ws. 2d Xiii  ing” of briefs, a process commonly accepted but not authorized by statute. -Subsec
(1979);1979 c. 10; Sup. Ct. Orderl04 Ws. 2d xi (1980)1981 c. 396..252 Sup.  tjon (9) requires parties to use the complete case caption. Parties shall not abridge
Ct. Order 111 Wis. 2d xiii (1983); Sup. Ct. Ordef12 Wis. 2d xv (1983); Sup. Ct. the caption by use of “et al” or similar phras&ubsections (10) andi(lare new
Order,115 Ws. 2d xv (1983)Sup. Ct. OrderL23 Ws. 2d xx (1985); Sup. Ct. Order and establish a procedui@ supplementing briefs or oralgament with pertinent
146 Wis. 2d xxxiii (1988); Sup. Ct. Ordet51 Ws. 2d xvii (1989); Sup. Ct. Order authoritiesthat subsequently come to the attention of a party or an amicus curiae, who
161Wis. 2d xiii (1981); Sup. Ct. Ordet64 Ws. 2d xxix(1991); Sup. Ct. Ordet67  js denotech “nonparty” under sub. (7), or a guardian ad litem under sub. (8m). This
Wis. 2d xiii (1992); Sup. Ct. Ordel 71 Ws. 2d Xiii, xvii, xxxvii (1992); Sup. Ct.  procedures based upon Federal Rule of Appellate Procedure 28 (j) and Gittait
OrderNo. 93-20 179 Ws. 2dxxv; 1993 a. 4861995 a. 224Sup. Ct. Order No. 28 (e) of the Seventh Circuit Court Appeals. [Re Order No. 00-0Zedtive July
97-01 208 Ws. 2d xxiii (1997);:1997 a. 35Sup. Ct. Order Nd0-02 2001 WI 39, 1 2001]
242 Wis. 2d xxvii; Sup. Ct. Order N@2-01 2002 W1 120, 255 . 2d xiii; Sup.  jydicial Council Note, 2002: Occasionally an appellastrief is filed before the
Ct. Order No.04—11 2005 WI 149, 283 W. 2d xix; Sup. Ct. Order NO6-02 2006 recordis filed with the appellate court clerk, especially in cases involving pro se
WI 118, 291 Vié. 2d xiii; Sup. Ct. Order N@7-03 2007 W1 129, 303 W. 2d xxvii.  gppellants, The amendments to sulf8) and (6) (b) 1. conform to current practice
_ Judicial Council Committee’s Note, 1978Sub. (1). The format for briefs estab py establishing the due date for the respondemtiief or respondent—
lishedin former Rule 251.34 is generally followed except that the requirement otgbss-appellant’rief as thdatest of thirty days after date of service of the appel
synopsisof the agument in the table of contents is eliminated. Former Rule 251.%ht's brief (plus three days if service is by mail), thirty days after the date on which
(1) required the synopsis and gave 208.\W30 as an illustration. The synopsis washe court accepts the appellanbiriefor appellant-cross—-respondertitief for filing,
nolongerincluded in most briefs and if it was, often was very lengthy and served gpthirty days after the date on which the record is filed in tfieeodf the clerk.
realpurpose. Itis replaced in the tablecohtents by a shortane sentence summary gy psectior(9) is amended to conform to the paigsignations used by the clerk’
of each sectionf the agument portion of the brief. New statements pertaining to thgtice when a petition for review is granted. [Re Order No. 02—fctve January
needfor oral agument and whether the opinion in the case will set precedent and t US003] ' '
shouldbe published are addetihe purpose of the latter is to assist the court in screen’ . ;
ing cases for oral gument or submission on briefs. A Comment, October 2005:As the number of appeals has increased, the Court of

R . . ) peals’reliance on appendices during the decision—-making process has increased.
Sub.(2). The lengthy appendix with the narrative of testimony required by formﬁe Court of Appeals requests thaisAStat. § (Rule) 809.19 (2) (b) be creatied

Rule251.34 (5) is replaced with the system used in the United States Court of Appgadfiirethat appellan counsel certify compliance withisVStat. § (Rule) 809.19 (2)
for the Seventh Circuit. Under this system the original record serves as the Prim@aiYas renumberebly this order), that requires an appellabrief include an appen
evidence of what occurred in théal court. The appendix becomes a very abbrevigix and sets forth the contents of the appendix. The Court of Appeals béfiaves
ated document with only those items absolutely essential to an understiittiag 5 certification requirement, similar to the foand length certification required by
case. Itis designed to be nothing more than a useful tool to the menftigescourt. s, Stat. § (Rule) 809.19 (8) (d) will result in increasednpliance with renum
Thefailure to include some item in the appendix has fezedn the ability or willing  peredwis. Stat. § (Rule) 809.19 (2) (and improve the quality of appendices that
nessof the court to consider any matter in the record. This change, combined "Hfbfiled with the court. [Re Sup. Ct. Order Noat—11]

the elimination ofthe requirement of printed briefs, should reduce the cost of anAppellatecouncil’s appendix containing only a copy of the judgment of cenvic

appeal. ) ) . ) tion, a notice of motion and motion to suppress, and a notice of intent to pursue post
Sub.(5). Each appellant in a case has the right to file a separate brief and needtoavictionrelief did not meet the standard under sub(gPJo contain “essential to
sharea brief with co—appellants. anunderstanding of the issues raised.” When council certified that the essential items

Sub.(6). The parties to a cross—appeal can file the same briefs as the parties twétein the appendix when they were not, the certification was false and council was
mainappeal. Thus the cross—appellant can file a 40 page brief as cross—appellastlijectto sanction. State Bons, 2007 WI App 12801 Ws. 2d 227731 N.w2d
additionto his 40 page brief as respondent. The cross—-appellant caroalbime 367, 06-1625
bothbriefs in a single brief but is limited to the page limits on each section of brief. The page length limits in sub. (8) apgly original jurisdiction actions. s v
A cross—appellant filing a 30 page brief as respondent is still limited to a 40 page briedmpson;116 F3d 220(1997).
ascross—appellant.

Sub.(7). The practice under former Rule 251.40 is modified to requireguest  809.20 Rule (Assignment and advancement of  cases).

to file an amicus curiae brief be made by motion rather than by I&tée 29, FRAP feainp
Themotion shouldndicate the interest of the amicus and why a brief by the ami(:Jg":"Court may take cases under submission in such order and upon

is desirable. suchnotice as it determines. A party may file a motion to advance
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the submission of a case either before or after the briefs have been2. The issue asserted is whether the evidencefisisnf to

filed. The motion should recite the nature of the public or privageipportthe judgment and the briefs show the evidence ifi-suf
interestinvolved, thessues in the case and how delay in submisient;

sionwill be prejudicial to the accomplishment of justice. 3. The issues are decided on the basis of controlling precedent

History: Sup. Ct. Order83 Ws. 2d xiii (1978). . and no reason appears for questioninguatlifying the precedent;
Judicial Council Committee’s Note, 1978:This rule incorporates the present

unwrittenprocedure for having the submission of a case advanced. It also specifies 4. The decision is by one court of appeals judge under s.
the factors that may &ict the advancement of a case. [Re Ordiecgte July 1, 752.31(2) and(3);

1978] 5. It is a percuriam opinion on issues other than appellate

809.21 Rule (Summary disposition). (1) The court upon jurisgiclttiohn or proc_ed_?_re; t val dent
its own motion or upon the motion of a party may dispose of an 2; 't as no signiicant value as preceaent.
appealsummarily (2) DEcISION ON PUBLICATION. The judges of the court of

) . . : ppealswvho join in an opinion in an appeat other proceeding
tiOI’(lzgf angg% g;?y fs'lg C?;ngg t'lrzg O%gg?&;%?gg@ﬁg gﬁ’qﬁzghall make aecommendation on whether the opinion should be

motion published. A committee composed of the chief judge or a judge
History: Sup. Ct. Order83 Wis. 2d xiii (1978):1981 c. 39G. 252 of the court of appeals designated by the chief judge and one judge
Judicial Council Committee’s Note, 1978:The basic concept in former Rule from each district of the court of appeals selected by the court of

251.540f allowing the Supreme Court to dispose of appeals summarily is continu 1 istri i ini
but Rule 809.21 specifically authorizes a motion for this purpose. Such a motion V%f?pealqudges of each district shall determine whether an opinion

often used undeprior procedure, but the rules did not expressly authorize it. [F@%0 be published. ) ]
Ordereffective July 1, 1978] (3) UNPUBLISHED OPINIONSNOT CITED. An unpublished opin

ion is of no precedential value and for this reason may not be cited
809.22 Rule (Oral argument). (1) The court shall deter P y

. heth : b bmitied with in any court of this states precedent or authorigxcept to sup
mine whethera case is to be submitted with oreg@ment or on o4 4 claim of claim preclusion, issue preclusion, o the law of the

briefs only case
onl(yzi)f'The court may direct that an appeal be submitted on briefs (4) REQUESTFORPUBLICATION. (a) Except as provided in par

Th f th lant: (b), any person may at any time file a request that an opinion not
(a) The aguments of the appellant: _ recommendedor publication or an unreportempinion be pub
1. Are plainly contrary to relevant legal authority that appegghedin the oficial reports.
to be sound anq are not.5|gn|f|can.tly challenggd, . (b) No request may be made for the publication of an opinion
2. Are ontheir face without merit and for which no supportingp,,tis 4 decision by one cowt appeals judge under#52.31 (2)
authorityis cited or dlscove_red, or e and(3) or that is a per curiam opinion on issues other than -appel
3. Involve solely questions of fact and the fact findings aigte jurisdiction or procedure.

clearlysuppo_rted by sfitient evidence; or ) c) A person may request thaper curiam opinion that does
(b) The briefs fully present and meet the issues on appeal @dl5qdress issues of appellate jurisdiction or procedureithe
fully develop the theories and legal authorities on each side so alvn. authored and recommendedpublication. That request

oral agument would be of such nganal value that it does not juS gy e filedwithin 20 days of the date of the opinion and shall
tify the additionabxpenditure of court time or cost to the Iltlgantbe decided by the panel that decided the appeal

(3) Thecourt shall determine the amount of time for orglar (d) A copy of any request madeder this subsection shall be

mentallowed to each party in a case either by generspecial .
order party y genersp servedunder s809.800n the parties to the appeal or other-pro
(4) On motion of any party or its own motion, the court mageedlngl_n which the opinion was filed. party to the appeal or
order that oral ument be heard by telephone. tr:oceedlngtma%/'lfllje a response to the request within 5 days after
History: Sup. Ct. Order83 Ws. 2d xiii (1978); Sup. Ct. Ordgt41 Ws. 2d xiii erequest IS llled.
(1987). History: Sup. Ct. OrdeB3 Ws. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2dxiii;
Judicial Council Committee’s Note, 1978:The Supreme Court has for a numberl981c. 390s.252 Sup. Ct. Orderl09 Ws. 2d xiii (1982); Sup. Ct. Orde18 Ws.
of years scheduled some cases for submission on briefs only withoaigoraient ~ 2d xiii (1984);1991 a. 189Sup. Ct. Order N®6-1Q 208 Wis. 2d xiii (1997),Sup.
in an efort to accommodate its tyeoning caseload. The criteria by which the court. Order No.01-04 2001 WI 135, 248 \. 2d xvii.
decideswhether a case is to have orajuament have never been formadigiopted. Judicial Council Committee’s Note, 1978:As with Rule 809.22 on oral gui-
Thisrule is a statement of those criteria. Counsel should address these criteria in theitt,a former practice of the Supreme Court is written into this Rule and formal cri
briefsin discussing the question of the need for ogliarent. See Rule 809.19 (1) teriaestablished for it. The trend toward nonpublication of opinions is nationwide
(c). Flexibility is provided by sub. (3) as to the length of orgliarent in order to meet andresults from the explosion of appellate court opinions being writterpaind
theneeds of an individual case. It may be appropriate, for example, to have an psakd. Many studies of the problem hasencluded that unless the number of epin
argumentfor the sole purpose of allowing the court to ask questibosunsel. [Re  jons published each year isduced legal research will become inordinately time—
Ordereffective July 1, 1978] . consumingand expensive. Somegae that even accepting the premise that a court
Judicial Council Note, 1988:Sub. (4) [created] authorizes orajaments to be  may properly decide not to publish an opinion this should not prevent that opinion
heardby telephone conference on motion of any party or the court of apfRels. from being cited as precedent since in common law practice any decisicoata
Ordereffective Jan. 1, 1988] is by its nature precedent. Otherguae that a court may try to hide what it is doing
o o in a particular case by preventing the publication of the opinion in the case.
809.23 Rule (Publication of opinions). (1) CRITERIA FOR Thereare several reasomy an unpublished opinion should not be cited: (1) The
PUBLICATION. (a) Whileneither controlling nor fuIIy measuring type of opinion written for the benefit of thearties is diierent from an opinion writ

the courts discretion, criteria for publication in thefiofal reports tenfor publication and often shouitbt be published without substantial revision; (2)
! If unpublished opinions could be cited, services that publish only unpublished opin

of an opinion of the court include whether the opinion: ionswould soon develop forcing the treatment of unpublished opinions in the same
1. Enunciates aew rule of law or modifies, clarifies or citi manneras published opinions thereby defeating the purpose of nonpublication; (3)
cizesan existing rule; Permittingthe citation of unpublished opinions gives an advantage to a person who

) . . . knowsabout the case over one who does not; (4) An unpublished opinion is not new
2. Applies an established rule of law to a factual situation siguthoritybut only a repeated application of a settled rule of law for which there

nificantly different from that in published opinions; amplepublished authority

. ™ . . L If it is desirable to reduce the number of published opinions, the only alternative
3. Resolves or identifies a conflict between prior dECISIOn§, having some opinions unpublished is to decide cases without written opinions.
4. Contributes to the legal literature by collectoage law or Thiswould be far worse because it would compoungtiselems of nonpublication
reciting Iegislative history' or andat the same time take away from the parties the benefit of a written opinion.
. ’ . _ - Section752.41 (3) authorizes the Supreme Court to establish by rule the procedure
5. Decides a case of substantial andtinuing public interest. ynderwhich the Court of Appeals decides which of its opinions are to be published.

(b) An opinion should not be published when: Sub. (1) provides for a committee of judges of the Court of Appeals to make this deci

. . . . ion.
1. The issues involve no more than the appllcatlon of wel ~As a safeguard against any mistakes as to nonpublication, sub. (4) adppis¢he

settledrules of law to a recurring fact situation; dureof the United States Court of Appeals for the Seventh Circuit in permitting a per
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sonto request that an unpublished opinion be published. [Re Ofdetiw# July 1, amotion for reconsideration cannot be extended. See s. 809.82 (2) (e). [Re Order No.
1978] 00-02effective July 1, 2001]

Judicial Council Committee’s Note,1979: Sub. (4) is amended to delete the prior Judicial Council Note, 2002:The reference tan “order” of the court of appeals
requirementhat a motion had to be filed in order to ask the Coutfppfeals to have is deleted. Prior to 2001 WI 39, s. 809.24 applied to a “decision” of the cowt. T
one of its unreported opinions published in thdiaiél reports of the Court of clarify that a summary dispositioorder was subject to reconsideration under s.
Appeals. Requiring a motion to be fildéd to confusion in some instances becaus809.24 ,areference to “order” was added by 2001 WI 39. That amendment created
the person requesting the opinion to be published may not be a party to the appeafusionas to whether procedural orders issued by the court during the pendency
decidedby the opinion and uncertainty can occur as to who should be served withf an appeal could be reconsidered under s. 809.24. Howes@nsideration of pro
copy of the motion and given an opportunity to respond. The requirement to fileeduralorders is available under s. 809.14€ eliminate the confusion created by
motion has been replaced by the need to simply make a request to the Cou208f1WI 39, a reference to s. 752.41 (1) was added and “order” was deletelt. See
Appealsfor publication ofan unreported opinion. [Re Ordefesgfive Jan. 1, 1980] Interest of A.R.85 Wis. 2d 444 446,270 N.W2d 581(1978) (“decision” as used in

Court of Appeals Note, 1997A request under this paragraph [sub. (4) (c)] does. 752.41 (1) is the final decision disposing of the appeal).
not affect the time under sec. (Rule) 809.62 for filing a petition for revienn the The amendment also eliminates the requirement that the court of appeals order a
caseof reconsideration of a Court of Appeals decision or opinigtiidrawal of an  responséo a motion for reconsideration prior to amending a decision. Oftestian
opinionrenders that opinion a nullithccordingly a petition for review of that opin  for reconsideration will bring the cowstattention to a minor factual misstatement
ion filed prior to its withdrawal isf no efect, except that the petitioner may incorpo thatmay be corrected without the benefit of a response. The court of appeals retains
rateit by reference in a petition for review of the opinion subsequently issued in tihe option to order that a response be filed, if it determines that a response will assist
appealor proceeding. the court. [Re Order No. 02-01fettive January 1, 2003.]

Court of Appeals Note, 1997The Court of Appealsecognizes that many of its
opinionsare issued as per curiam opinions that should not be publishedsesder 309.25 Rule (Costs and fees). (1) CosrTs. (a) Costs in a

(Rule) 809.23(1)(b)5, Stats. This amendment [of sub. (4)] establishescadure i ;
wherebya person may request that a per curiam opinion be withdrawn, ausimored civil appeal are allowed as follows unlesberwise ordered by

recommendedor publication. The amendment also expressly sta#san opinion  the court:

issuedby a single judge of the Court of Appeals urskr. 752.31(2) and (3), Stats., ;
will ot be published. 1. Against the appellant before the court of appeals when the

Citing an unpublished opinion of the court of appeals subjected the attorney @Qpealis dismissed or the judgment or orddirafed.
$50fine. Tamminen vAetna Casualty & Surety C09 Wis. 2d 536327 N.W2d 2. Against the respondent before the court of appeals when

55(1982). ; ;
Sub.(3) does not ban citation to circuit court opinions. BrandtRC, 160 Wis. theJUdgmem or order IS reversed.
2d 353 466 N.W2d 673(Ct. App. 1991). 3. Against the petitioner before the supreme court when the

Citationto an unpublished court of appeals decision to show a conflict between digdgmentof the court of appeals isfiafned by the supreme court.
tricts for purposes of s. 809.62 (1) (dpispropriate. State Wigginbotham162 Ws. 4. Against th dent bef th t when th
2d 978 471 N.W2d 24(1991). . Agains € respondent berore the supreme court wnen tne

A partys invitation to the court of appeals to consider an unpublished opinion,jeldgment of the court of appeals is reversed by the supreme court
evena naked citation to it, violates the letterd spirit of sub. (3). Kuhnwlistate  gndthe costs in the court of appeals are canceled and may be taxed

Co.181 Ws. 2d 453510 N.W2d 826(Ct. App. 1993). ;
Only the supreme court has the poweoverrule, modifyor withdraw language by the supreme court as costs against another. party

from a published opinion of the court of appeals. Codook,208 Wis. 2d 166560 5. In all other cases as allowed by the court.

N.W.2d246(1997),95-1963 : .
Therule against citing unpublisheases is essential to the reduction of the-over (b) Allowable costs include:

whelmingnumber of published opinions and is a necessary adjunct to economical 1. Costof printing and assembling the number of copies and

appellatecourt administration.Unless and until the nonpublication rule is changedyrijefs and appendices required by the rules. not to exceed the rates
iolati f this rule will I : i 2006 WApp 259,297 ; T2 =

e 7o M gfﬁ,gfggfgﬁted Statdrlanes, 2006 WApp 259.297 4 anerallychaged in Dane County\isconsin, for diset printing
Thenoncitation rule and the concept of stare decisislthat 61 MLR 581 (1978). Of camera—ready copy and assembling;

Publicationof court of appeals’ opinions. Scott. WBB July 1988. 2. Fees chged by the clerk of the court:
Citing Unpublished Opinions in \&tonsin State and Federaibunals. Sefarbi . L .
& Zaporski. Ws. Law Nov. 2004. 3. Cost ofthe preparation of the transcript of testimony or for

appealbonds;
809.24 Rule (Reconsideration). (1) Except as provided in 4. Fees of the clerk ahe trial court for preparation of the
sub.(4), a party may file a motion for reconsideration in the courécordon appeal;
of appeals within 20 days after the date of a decision issued pur 5. Other costs as directed by the court.

suant(o s.752.41 (1) The motion must state with particularie () A party seeking to recover coststfre court shall file a
pointsof law or fact alleged to be erroneously decided in the degj,iemenpf the costs within 14 days of the filing of the decision
sionand mustnclude supporting gument. No separate memo ot e court, An opposing party may file, withih days after ser
randumin support of the motion is permitted unlessequently yice of the statement,motion objecting to the statement of costs.
ordered by tf:je g%urt._ The C,\?un may ord?r tahrespotnse'before !tsts d) Costs allowed by the court are taxed by the clerk of the
ing an amended decision. No response to the motion is permitte ) . h T
unlessordered by the court. The motion and any response slféﬁri"rmf appeals irrespective of the filing by a party of a petition

not exceed 5 pages if a monospaced fnsed or 1,100 words review in the supreme court. In the event of review by the
: . - : supremecourt, costs are taxed by thkerk of the supreme court
if a proportional serif font is used. ;

5 on f iderati h h%ﬁ:set forth in parga) and(b). The clerk of the supreme court shall
(@) In respcansdedto a mOtIth)Tré or recor?slll leration, t edco%rts fActludein the remittitur the costs allowed in the court. The clerk
Issuean amended decision tre court shall Issue an order deny ot circyit court shall enter the judgment for costs in accordance
ing the motion. with s.806.16

_ (3) Nothingin this section prohibits the court from reconsider () Fees. (a) The clerk of the court shall charthe following
ing a decision on its own motion at any time prior to remittitur fses.

no petition for review is filed under 809.62o0r, if a petition for 1. For filin i N
i fi s - e " . g an appeakross—appeal, petition for reviepett
reviewis filed, within 30 days after filing the petition for rew.ewtion to bypass, or other proceeding, $195.

(4) No motion for reconsideration of a court of appeals-deci For making a copy of a record, pameropinion of the court

sion issued under 809.105is permitted. Pl -
History: Sup. Ct. Order83 Ws, 2d xiil (1978): Sup. Ct. Ordetod W, 2d xi  2ndcomparing it to the original, 40 cents for each page.

(1981);1981 c. 396252 Sup. Ct. Order NdX0—02 2001 WI 39, 242 \i. 2d xxvii; 3. For comparing for certification of a copy@fecord, entry
Squljdcit(;iz(i)Irgi[Jrl:lc(:)iIO(ZZ;r?]J;nzit(t)gez’smlo%ezOis)zngvjézgogi“24 is amended to refer prop or papey when the copy is furnished by the person requesting its
erly to the petition for supremeourt review of decisions of the court of appeals. Thgertlflcatlon' 25 (??ms for each page. .
rule has been redrafted stylisticallijNo substantive change is intended. [Re Order 4. For a certificate and seal, $1, except for an attcsrte:y’tli
effective Jan. 1, 1982] icateof good standing, $3

Judicial Council Note,2001: Section 809.24 is amended to conform with the ) ! ' )
courtof appeals’ internal operating procedures, and to provide an orderly procedure(D) The state is exempt from payment of the fees set forth in
for reconsideration. Reconsideration is intended for those rare cases in whichglg, (a) 1.to 4., except that the clerk is not obligated to supply the
courtof appeals overlooks or misapprehends relevant and material facts nofaw tewith fi ! . f opini
for cases in which a party simply disagrees with the court of appeals. Presentatga€With free copies of opinions.

of new factsor alternate legal guments is not appropriate on reconsideration. (c) The clerk of the court of appeals may refuse to file, record,

Reconsideratiors not permitted in s. 809.105 proceedings related to parental cons ; ; ;
prior to performance of abortion due to the abbreviated appellate time perieds Etrtn‘y, orrender any other service without prepayment of the fees

videdin's. 809.105. Service requirements of s. 801.14 (4) apbly time for filing establishedy this section.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/courts/109%20Wis.%202d%20536
https://docs.legis.wisconsin.gov/document/courts/327%20N.W.2d%2055
https://docs.legis.wisconsin.gov/document/courts/327%20N.W.2d%2055
https://docs.legis.wisconsin.gov/document/courts/160%20Wis.%202d%20353
https://docs.legis.wisconsin.gov/document/courts/160%20Wis.%202d%20353
https://docs.legis.wisconsin.gov/document/courts/466%20N.W.2d%20673
https://docs.legis.wisconsin.gov/document/courts/162%20Wis.%202d%20978
https://docs.legis.wisconsin.gov/document/courts/162%20Wis.%202d%20978
https://docs.legis.wisconsin.gov/document/courts/471%20N.W.2d%2024
https://docs.legis.wisconsin.gov/document/courts/181%20Wis.%202d%20453
https://docs.legis.wisconsin.gov/document/courts/510%20N.W.2d%20826
https://docs.legis.wisconsin.gov/document/courts/208%20Wis.%202d%20166
https://docs.legis.wisconsin.gov/document/courts/560%20N.W.2d%20246
https://docs.legis.wisconsin.gov/document/courts/560%20N.W.2d%20246
https://docs.legis.wisconsin.gov/document/courts/95-1963
https://docs.legis.wisconsin.gov/document/courts/297%20Wis.%202d%20684
https://docs.legis.wisconsin.gov/document/courts/297%20Wis.%202d%20684
https://docs.legis.wisconsin.gov/document/courts/727%20N.W.2d%2094
https://docs.legis.wisconsin.gov/document/courts/06-0014
https://docs.legis.wisconsin.gov/document/statutes/2007/809.24(4)
https://docs.legis.wisconsin.gov/document/statutes/2007/752.41(1)
https://docs.legis.wisconsin.gov/document/statutes/2007/809.62
https://docs.legis.wisconsin.gov/document/statutes/2007/809.105
https://docs.legis.wisconsin.gov/document/acts/1981/390
https://docs.legis.wisconsin.gov/document/acts/1981/390,%20s.%20252
https://docs.legis.wisconsin.gov/document/sco/00-02
https://docs.legis.wisconsin.gov/document/sco/02-01
https://docs.legis.wisconsin.gov/document/courts/85%20Wis.%202d%20444
https://docs.legis.wisconsin.gov/document/courts/270%20N.W.2d%20581
https://docs.legis.wisconsin.gov/document/statutes/2007/809.25(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2007/809.25(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2007/806.16
https://docs.legis.wisconsin.gov/document/statutes/2007/809.25(2)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/2007/809.25(2)(a)4.

15 Updated 07-08Wis. Stats. Database RULES OF APPELLATE PROCEDURE 809.30

(3) FrRivoLous APPEALS. (@) If an appeal or cross—appeal is Thecircuit courts award of fees tthe respondent due to the appeltoverlitigat

: ing by filing multiple frivolous issues on appeal, in violation of the circoitirt’s
foundto be frivolous by the court, the court shall award to the SLE'\(gler,was not prevented by a court of appeals finding that no fees could be awarded

cessfulparty costs, fees, andasonable attorney fees under thigndersub. (3). Zhang.wu, 2001 WI App 267248 Wis. 2d 913637 N.W2d 754
section. A motion for costs, fees, and attorney fees under this Sl%l;sgr?j?er to be awardetbsts, fees, and reasonable attorney fees, the moving party
Se_Ct|0nS_ha|| be filed no lat_er Fhan the filing of the_ respondEntmustprove that the entire apbeal [;resented was frivolousn d@umént advanced
brief or, if a cross—appeal is filed, Haterthan the filing of the has aguable meritthen the appeal is not frivolous. Baumeistekwtomated Prod

— B i i cts,Inc. 2004 WI 148277 Wis. 2d 21690 N.W2d 1, 02-1003
cross respondentbnef. This subsection does not apply o Thetrial court is without authority to order the paymehfrivolous costs and fees

appealsor cross—appeals under@€9.107 809.3Q or 974.05 associateavith an appeal. Morters iken & Scoptuy 2006 WI App 46289 Wis.
(b) The costs, fees and attorney fees awarded undefapar2d833 712 N.Ww2d 71 05-0703

may be assessed fully against the appeltardross—appellant or n

the attorney representing the appellantmss—appellant or may 809-26  Rule (Remittitur). (1) The clerk of the courbf

be assessed so that the appellant or cross—-appellant and the &R@¢alsshalltransmit to the circuit court the judgment and deci
ney each pay a portion of the costs, fees and attorney fees. Sionor order of thesourt and the record in the case filed pursuant

: _ : t05.809.1531 days after the filing of the decision or order of the
unc(j%)rplgr?ge{htg ég]grtar?wt?spfpf?ri; g;grgf%gr;pg?{gg'g)e"lgyvisn g,court, or as soon thereafter as practicable. If a petitionefaew
’ ) . ~is filed pursuant to $8309.62 the transmittal is stayed until the

1. The appeal or cross—appeal was filed, used or continueqjfyremecourt rules on the petition. If a motion for reconsielera
bad faith, solely for purposes of harassing or maliciously injuriRgn is filed under s809.24 the transmittal is stayed until the court
another. files an order denying the motion, or files an amended decision or

2. The party or the party'attorney knewor should have order,and the subsequent expiration of any period for filing a peti
known, that the appeal or cross—appeal was without any reas@on for review

ablebasis in law or equity and could not be supported tpycal (2) If the supreme court grants a petition for review déet
faith aigument for an extension, modification or reversaba$t  sjon of the court of appeals, the supreme court upon filing its deci
ing law. sionshall transmito the trial court the judgment and opinion of

History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2d xiii i
(1979):Sup. Ct. Orderl04 Ws. 2d xi (1981)1981 ¢, 316317 1981 ¢. 30220 LN Supreme court and the complete record in the case uhéess
252 1985 a. 29Sup. Ct. Order151 Ws. 2d xvii (1989):1995 a. 2241997 a. 254 Caseis remanded tthe court of appeals with specific instructions.
1999a. 85 Sup. Ct. Order NadD0O-02 2001 WI 39, 242 \ig. 2d xxvii; 2003 a. 33 History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2d xiii

Judicial Council Committee’s Note, 1978:Most of the provisions of former ss. (1979);1981 c. 393.252 Sup. Ct. Order N@)0-02 2001 WI 39, 242 \i¢. 2d xxvii;
251.23and 251.90 are retained. The major change is to provide that exdoutionSup.Ct. Order No02-01 2002 WI 120, 255 \§. 2d Xiii.
costs in the Court of Appealstis be had in the trial court in accordance with Rule Judicial Council Committee’s Note, 1978Former s. 817.35 is embodied in this
806.16rather than in the Court of Appeals. The Judicial Council did not review tsectionexcept that the time for issuance of the remittitur is reduced from 60 to 31
adequacyof the fees and thus made mzommendations on them. It is suggesteddays.[Re Order ective July 1, 1978]
however that many of the fees appeab out of date and should be revised. This Judicial Council Committee’s Note, 1979This section is amended by creating
should be done in connection with a general review of fees in all c§ResOrder  asub. (2) that specifically authorizes the Supreme Court after filing its decision in the
effectiveJuly 1, 1978] reviewof a decision from the Court of Appeals to remit directly tottiaé court the

Judicial Council Committee’s Note, 1979Sub. (1) (a) andd), which governs completerecord of the case without the necessity of returning the case to the Court
coststhat are allowed in an appeal to the Court of Appeals or a review by the Supra@happeals for remittitur tahe trial court. The only exception to this new procedure
Court,have been amended for purposes of clarification. will occur when the Supreme Court remands a case to the Court of Appeals with some

A provision has been added to clarify that costs are taxed by the clerk in the ceBfcificinstructions that the Court of Appeals is required to foll&%e Order dec-
of Appeals irrespective of the filing of a petition for review in the Supreme Couftve Jan. 1, 1980]. ) ) )

In the event of review by the Supreme Court, a provision has been added specificaljidicial Council Note, 2002: Subsection (1) is amended to permit the clerk of
statingthat costs are allowed against a petitioner in a case before the Supreme Cguttssome flexibility in the 31-day remittitur deadline to accommodate workload
whenthe decision of that courtfafns a judgment of the Court of Appeals. fluctuation. By Supreme Court Order 00-02, 2001 WI 39, “withirels added imme

An additional clarifying provision has been added allowing costs against a-respHiRtely prekt):edlng 3% days.” The Judicial COU';C" hadimendedo s.u‘gge?jt fcha;ig
dentin a case before the Supreme Court when the petitioner before the Supreme ¢igiffie substance of existing time parameters for remittituen it petitioned for that
hasachieved reversal of a judgment of the Court of Appeals. The provision furtfpendmentbut merely proposed the additional word for ease of reading. Since that
statesthat the costs that were allowed when the case was originally decided byam%ﬁndme_nm_has been gued that the additioof “within" permits remittitur prior
Courtof Appeals are canceled. [Re Orddeetive Jan. 1, 1980] to the expiration of the 31-day period. Howetke 31-dayeriod coincides with

‘L : e PR thetime limit for filing a petition for review Absent stipulation among the parties
th é] Eedfg:rlgL(c:: ?rr;?: g%rgggi'gﬁ ?g’ ygggéllfésngﬁgzn) f(gr) rlévl%ag]gﬂg?gnzg i%ﬁftmthat no petition for review will be filed, remittitur should not occur before the expira
reviewsthe decisions of the court of appeals. [Re Ordecte Jan, 1, 1982] tion of the petition for review deadline. [Re Order No. 02-Géative January 1,

Judicial Council Note, 2001: The 7-day time limit in sub. (1) (c) was changed

t’f"nogﬁ%sz' elzleea_se 36? tqe zcgcr)nlment to s. 808.07 (6) concerning time limits. [Re Qifele fraud, or void judgment. The inadvertence exception applies to thef act
0. ctive July 1, ] remittingthe record itself, which must bieadvertently done. State ex rel. Fuentes

An appeal was frivolous when an assertion of trial cewdr was without any rea v, Court of Appeals225 Wis. 2d 446593 N.W2d 48(1999),98-1534
sonablebasisin law or equity and there was n@ament that existing law should

havebeen extended, modified, @versed. In Matter of Estate of Koenigsmad9Q
Wis. 2d 394 351 N.W2d 169(Ct. App. 1984).

n appellate cours jurisdiction ceases upon remittitur in the absence of inadver

Tax protesters appealing without counsel weneperly assessed costs under sub. SUBCHAPTERIII
(3) (c) 2. Tacy v Department of Revenu@33 Ws. 2d 151394 N.W2d 756(Ct.
App. 1986).

Restrictingaccess to courts as a sanction for a frivolous action was appropriate APPEAL PROCEDURE IN COUROF APPEALS IN
whenthe order was narrowly tailored to balance the interesgublic access to CRIMINAL AND CH. 48. 51. 55. AND 938 CASES

courts,resjudicata, and the publ&'right not to have frivolous litigation be a drain
on public resources. MinniecheskeGriesbach161 Ws. 2d 743468 N.W2d 760
(Ct. App. 1991). . .

Asking the court of appeals to reweigh the testimony of witnesses and to rea@@9.30 Rule (Appeals in criminal, ch. 48, 51, 55, and
conclusion regarding credibility contrary to that reached by a trial judge was friv@38 cases)_ (1) DEFINITIONS. In this subchapter;
lous. Lessor vWangelin,221 Ws. 2d 659586 N.W2d 1(Ct. App. 1998)97-2974 - L . .

A frivolous appeal filed by a non-lawyer resuilts in the same harm as if it were filed (&) “Final adju_dlcatIOI:] means the entry of a final judgment or
by a lawyer It would not be fair or logical to say that had a lawyer filed the appearderby the circuit court in a cd8, 51, 55, or938 case, other than

costswould have been awarded but to deny recovery because the appeal-was H i P
sentedby a pro se litigant. Holz Busy Bees Contracting, In223 Ws. 2d 598589 @termination of parental rights case undet&43or a parental

N.W.2d 633(Ct. App. 1998)98-1076 consento abortion case under48.375 (7)

While only an appellate court can find an appeal frivolous, the case may be (b) “Person” means any of the following:
remandedo the circuit court to determine the amount of attorney fees to be awarded. . o Lo L.
Lucarelli v. Vilas County 2000 WI App 157238 Ws. 2d 84 616 N.W2d 153 1. A defendant seeking postconviction relief in a criminal
99-2827 case

In addition to an order to pay the respondentsts, fees, and attorney fees, an i i . .
appellantwhose appeal wasund frivolous after his brief was stricken for being 2. A party other than the state, seeking postdisposition relief
offensive,scurrilous, and inappropriate was barred from filing any future preceeih a case under c8, other than a termination of parentghts

ingsin the court of appeals and the circuit court arising from, relating to, or involvi ;
the respondents. Puchner Kepperia, 2001 W1 App 5@41 Ws. 2d 545 625 "Waseunder s48.430r a parental consent to abortion case usder

N.W.2d 609 98-2853 48.375(7).
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3. A party other than the state, seeking postdisposition relitife dateon which it was filed or entered, a list of the court reporters

in a case under cB38 for each proceeding in the action in which the judgment or order
4. A subject individual or ward seeking postdispositielief was entered, and a list of those proceedingghiich a transcript
in a case under cb1 or 55. hasbeen filed with the clerk of circuit court.
5. Any other person who may appeal undersds13(5), 2. If the person does not request representation by the state
51.20(15), or55.20 public defendersend or furnish to the person, if appearing without

(c) “Postconviction relief” means appeal or a motion for counsel, or to the persarattorney if one has been retained, a copy
postconvictionrelief in a criminal case, other than an appeabf the judgment or order specified in the notice that shows the date
motion, or petition under s€02.113 (7m) 302.113 (99) 973.19  on which it was filed or entered, a list of the court reporters for
973.195974.06 0r974.07 (2) In a ch980case, the terrmeans  eachproceeding in the action in which the judgment or order was
anappeabr a motion for postcommitment relief unde®80.038  enteredand a list of those proceedings in which a transcript has
(4). beenfiled with the clerk of circuit court.

(d) “Postdisposition relief” means an appeal or a motion for (d) Indigency edetermination. Except as provided in this
postdispositiorrelief from a circuit cours final adjudication. paragraphwhenever a person whose trial counsel is appointed by

(e) “Prosecutor” meana district attorneycorporation coun the state public defender files a notice under (i@rrequesting
sel, or other attorneyauthorized by law to prosecute a criminapublic defender representatidor purposes of postconviction or
caseor a case under ch8, 51, 55, or 938, postdispositiorrelief, the prosecutor mawithin 5 days after the

(f) “Sentencing” means the impositionaéentence, a fine, or noticeis served and filed, file in the circuit court and serve upon
probation in a criminal case. In a &80 case, the term means thethe statepublic defender a request that the persamdigency be
entry of an order under 980.06 redeterminedbefore counsel is appointed or transcripts are

(2) APPEAL:POSTCONVICTIONOR POSTDISPOSITIONMOTION. (@) requested. This paragraph does not apply to a person who is
Appealprocedue; counsel to continueA person seeking post entitiedto be represented by counsel undet&23 51.60 (1)
convictionrelief in a criminal case; a person seeking postdispo&i5.105 or 938.23
tion_relief in a case under ch8 other than a termination of'paren (e) State public defender appointment of counsel; transcript
tal rights case under 48.43or a parental consent to abortion casgn circuit courtcase ecod request. Within 30 days after the
unders. 48.375 (7) or a person seeking postdisposition relief gatenyplic defender appellate intakefioe receives the materials
a case under cfbl, 55, or 938 shall comply with this section. som 'the clerk of circuit court under paic), the state public
Counselrepresenting thperson at sentencing or at the time of thgetendershall appoint counsel for the person and request a tran
final adjudication shall continue representation by filing a notic& iy of the reportes notes ane copy of the circuit court case
und%r_par (kt)) if trll_efperlson desweslt_o ggrsued%osttr(‘:onwctlon PEcord,except that if the persanindigency must first be deter
postspostionelef s cour o ety e berson i o edetemine he ste it Geonal do <o

y 3 pointcounsel, and request transcripts and a adplye circuit

befiled. ) _ o . _. courtcase record within 50 days after the state public defender
(b) Noticeof intent to pursue postconviction or postdispositioappellateintake ofice receiveshe material from the clerk of eir
rellgf. Within 20 days af_ter_the_ daye of sentenaindinal adjudi  cuit court under paxc).
cation,the person shall file in circuit court and serve on the prose p i ted b blic defender: t iot and
cutorand any other party a notice of intent to pursue postconvic () Personnot epresented by public defender; transcript an
tion or postdisposition relief. If the record discloses that Circuit court caseecor request. A person who does not request
sentencingr final adjudication occurred after the notice of interfEPreésentatioiby the state publidefender for purposes of pest
wasfiled, the notice shall be treated as filefter sentencing or convictionor postdisposition relief shall request a transcript of the

final adjudication on the day of the sentencing or final adjudiciPOrter'snotes, and may request a copy of the circuit court case
tion. The notice shall include all of the following: record,wnh_ln 30 days after_ filing a notice under_.p(hb. A person
1. The case name and number whois denied representation by Fhe state pub_llc defender for pur
; e . . posesof postconviction or postdisposition relief shall request a
2. An identification of the judgment or order from whittle .o crintof the reportes notes, and may request a copy of the cir
personintends to seek postconvictionmstdisposition relief and i cort case record, within 90 days after filing a notice under
the date on which the judgment or order was entered. par.(b) '
couﬁ;se-lrhe name and address of the person and his or her trlal(fm) Transcript and cicuit court casee@cord request in chs.
: . ) 48 and 938 poceedings.A child or juvenilewho has filed a notice
4. Whether the persamtrial counsel was appointed by thef intent to pursue relief from a judgment or order entered in a ch.
statepublic defender and, if so, whether the pesénancialcir- 43 or 938 proceedingshall be furnished at no cost a transcript of
cumstancesave materially improved since the date on whish o hroceedings or as much of transcript as is requested, and
or her indigency was determined. . may request a copy of the circuit court case recoaoliain the
5. Whether the person requests the state public defendefrscriptand circuit court case record at no cost, fidafit must
appointcounsel for purposes of postconviction or postdispositigj filed stating that the person wilegally responsible for the
relief. child’s or juveniles care and support is financially unable or
6. Whether a person who does not request the ptaiic  unwilling to purchase the transcript and a copy of the circuit court
defenderto appoint counsel will represent himsetfherself or caserecord.
will be represented by retained counsel. If the person has retaine@)) Filing and service otranscript and cicuit court case
counsetto pursue postconviction or postdisposition relief, éoufiecord. 1. The clerk of circuit cougthall serve a copy of the <ir

sel's name and address shall be included. cuit court case record on the person within 60 days after receipt of
(c) Clerk to send materialswithin 5 days after a notice underthe request for the circuit court case record.
par.(b) is filed, the clerk of circuit court shall: 2. The court reporter shall file the transcript with the circuit

1. If the person requests representation by the state pulsgirtand serve a copy of the transcript on the person within 60
defenderfor purposes of postconviction or postdisposition reliefjaysof the request for the transcript. itthin 20 days after the
sendto the state public defenderappellate intakeffice a copy requestor a transcripbf postconviction or postdisposition pro
of the notice that shows the date on which it was filed or enterededingsrought under sul2) (h), the court reporter shall file the
acopy of the judgment or order specifiedhe notice that shows original with the circuit court and serve a copy of that transcript
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onthe person. The reporter may seek an extension urgfi9.s1 (d) When the motion to withdraw is filed in circuit court,
(7) for filing and serving the transcript. appointedcounsel shall preparand serve a copy of the order

(h) Notice of appeal, postconviction or postdisposition motiofi€terminingcounse motion to withdraw upon the person and
The person shall file in circuit court and serve on the prosecuftie appellate division intake unit in the Madison appellatie®f
andany otheparty a notice of appeal or motion seeking postcoff the state public defender within 14 days after the codeter
viction or postdisposition relief within 60 days after the latehef Mmination.

serviceof the transcript or circuit court case record. The pers&@;&‘?&;p?&%‘f&e %‘1‘3\'}\3’3 ‘é‘(‘f;f& gg;g—ég?&%&_gg zoéﬁz?zc;’_\‘grgg Iﬁ';

shall file a motion for postconvictiomr postdisposition relief \is. 54 xvii (1985); Sup. Ct. Order23 Ws. 2d xi (1985)1985 a. 332Sup Ct. Order
beforea notice of appeal is filed unless the grounds for seekingpwis. 2d xxv (1987); Sup. Ct. Ordet61 Wis. 2d xiii (1991); Sup. Ct. Order No.

i i i i i i 3-19 179 Wis. 2d xxiii (1994);1993 a. 16395, 451; 1995 a. 77Sup. Ct. Order No.
f"ef are suliciency of thegylden_c_e or ISsues pr%"'ous'.y r."’"seogo—oz 2001 WI 39, 242 \¥. 2d xxvii; 2001 a. 165up. Ct. Order NdD2—03, 2002
postconviction or postdisposition motion under thetion ) 150, 255 \is. 2d xiii: 2005 a. 264434 2007 a. 20Sup. Ct. Order NcO4-08

may not be accompanigaly a notice of motion and is made wherzooswi 108, filed 7-30-08, &f1-1-09.

filed. A notice of appeal filed under this section shall conform roJlﬁdiCi?" Council Committee's Note, 1978Many changeare made in prior prac
Ice in criminal cases and in protective placement, juvenile and mental commitment

therequirements set forth in 809.10 cases. Underthe former procedure counsel, usually the State Public Defender
(i) Order determining postconviction or postdispositiorqlppointecby the Supreme Court, was required to order a transcript, wait for its prepa

K ; . . . ration,review it, present to the trial court by a post-trial motion any issues which the
motion. Unless an extension is requested by a party aitbeit defendantdesiredto raise on appeal even if the issue had been presented to and

courtand granted by the court of appeals, the circuit court shadtidedby the court during the trial, [see StateCharette51 Ws. 2d 531 187

determineby an order th@ersons motion for postconviction or N-\év-%td 2%?(19711 a'}ddSta““rr:NUe”?Chﬁg Wis. Izg ‘tﬁiﬁ% ’\.‘-sz 665(_1?,75)], i
; . ; s - .~ andafter the court ruled on the motion, appeal bo e original conviction and the
postdispositiorelief within 60 days after the filing of the motion denial of the post-trial motion to the Supreme Court. Often a year or more elapsed

or the motion isconsidered to be denied and the clerk of circuketweenthe sentencing of the defendant and the docketing of his appeal in the
courtshall |mmed|ate|y enter an order denying the motion. SupremeCourt. This delaycombined with the delay in the Supreme Court caused

. . .- by its backlog, often resulted in an appeal not being decided by the Supreme Court
(i) Appeal fom judgment and der. The person shall file in nitwo or three years after conviction.

circuit court andserve on the prosecutor and any other party arheprocedures in this section are designed to expedite the entire process by putting
noticeof appeal from the judgment of conviction and sentence tre limits on each step and by eliminating the necessity of each issue being presented

final adedication and' if necessaf;om the order of the circuit twil(':r?et(t)etrrrf“t;;ig;ti(c);r\:iction relief’as used in this Rule, includes new trial, reduction
courton the motion for postconviction or pOStdISpOSItIOI’l re“et;f sentence andny other type of relief which the trial court is authorized to give,

within 20 days of the entry of the order the postconviction or otherthan under s. 974.06.
postdispositiormotion. A notice of appeal filaghder this section  Extensionsf time for taking variousteps under this section can be granted by the

; i courtof appeals under Rule 809.82. [Re Ordésative July 1, 1978]
shallconforgw to H;‘g requ|rem%nts set fortg_lﬂﬁg.lg %ppial_s Judicial Council Committee’s Note, 1979Sub. (1) (h) immended to increase
in cases under ch48, 51, 55, and938 are subject to the docketingfom 10 to 20 days the period for a defendant to file a notice of appeal after entry of

statementequirements of €09.10 (1) (dand may be eligible for atrial courts order denying postconviction relief. It is sometimeSatilt to meet

i i i i the present 10—day requirement for filing an appeal under this subsection due to the
the expedlted appeals program in the discretion of the court. delaysthat may occur in the prompt delivery by mail of the order of the trial court on

(k) Transmittalof record. Except as OtherWis_e p_rovided iN SSamotion for postconvictiomelief. Increasing the time period by 10 days does not
809.14(3)and809.15 (4) (band(c), the clerk of circuit court shall unduly lengthen the appellate process for determination of an appishuerits.

transmit the r rd on | to th rt of | [Re Order efective Jan. 1, 1980]
ans erecord o appeal o the court of appeals assp(en Judicial Council Committee’s Note, 1981:Sub. (1) (e) is amended to increase

par_edbUt in no event more than 40 dﬁys after the filing of thﬁ)m 40 to 60 days the period for the court reporter to complete and serve a copy of
noticeof appeal. Subsequent proceedimgthe appeal are gev the transcrippn the defendant and sub. (1) (f) is amended to increase from 30 to 60

ernedby the procedures for civil appeals. daysthe period for the defendant to either file a notice of appeal or motion seeking
. postconvictiorrelief. The previous time periods were often ifisight for prepara
(L) An appeal under £74.060r 974.07is governed by the tion of the transcript and for review of the transcript and record by the defendant

proceduresﬁor civil appeals, determiningwhich, if any postconviction proceedings to commence.

. Sub. (1) (e) is clarified to establish thheoriginal of the transcript is filed with
(3) APPEALSBY STATEOROTHERPARTY; APPOINTMENTOF COUN- thetrial court by the counteporter whereas a copy is served by the court reporter on

SeL. In a case in which the state ofddbnsin, the representativethe defendant.” Also, the transcript of postconvictwaceedings must be filed and
of thepublic, any other partpr any person who may appeal unde‘-‘reg’e;bi' the court fegoétff Withi_z Z?hdf‘r'rf Oflofem%by th‘: dhefl‘lf't‘dam- -

; ub.(1) (i) is amended to provide that the clerk ofttiiel court shall transmit the
S.51:.13 (5)51'20 (15) or55.2QappeaIs a.nd the p.erson Wh(.) IS. th?ecordt(o )trsg court of appea?s no later than 40 days after the filing of the notice of
subjectof the case or proceeding is a child or claims to be indigegfipeal. Presently transmittal dhe record is governed by Rule 809.15 (4) which
the court shall refer the person who is the subject of the case-or pHgwsup to 90 days from the filing of the notice of appeal.
ceedingto the state public defender for the determination of indj Thetotal time period from ordering the transcript to transmittal of the record to the

H courtof appeals has not been altered by these amendments.
gencyand the appointment of Iegal counsel undegf. Judicial Council Committees Note, 1978, explainetthat extensions of time for

(4) MOTION TO WITHDRAW AS APPOINTEDCOUNSEL. (&) If post  takingvarious steps under Rule 809.30 can be granted by the court of appeals under
icti i iti i 1809.82. In State.\Rembert99 Wis. 2d 401299 N.W2d 292(Ct. App. 1980),
conviction, pOStdISpOSItlon, or ap_pellate counsel appomted for tﬁ}%court of appeals stated that its authority to extend the time periods of Rule 809.30
personunder Ch-9.77 Seek$ to withdraw frorthe case, counsel s the exclusion of the trial court. The court of appeals, not the trial court, is-respon
shall serve a motion to withdraw updhe person and upon thesible for monitoring, enforcing or extending the time periods of Rule 809.30. [Re

appellatedivision intake unit in the Madison appellatdigg of ~Orderefiective Jan. 1, 1982]

. ! . e . Judicial Council Note, 1984 :Requiring that the appellate process be initiated by
the state public defendedf the motion is filed before theotice filing a notice in the trial court within 20 days after sentencing is intended to:

of appeal is filed, the motion shall be filed in circuit court. If the expeditethe process; the information needed for a decision regarding postconvic
motion is filed after a notice of appeal has been filed, the motitam relief is available to the defendant at sentencing and the decision can usually be
shallbe filed in the court of appeals. Service of the motion to Witw?ﬁ;ﬁiﬁ:ié?;ﬁiﬁﬁ;es duties to counsel the defendant abouti#feision to seek
_dra_'won the State_pUb“C defender_|s not required whemitbi&on postconviction relief and to continue representation until appellate counsel is retained
is filed by an assistant state public defender or when a no—mer#ppointed.SCR 20.342) (d); Whitmore vState56 Ws. 2d 706203 N.W2d 56

reportis filed with the motion. (19C73)-t din the trial court showing whether the bostconvic A
. . . reatea recora In the trial court snowing wnetner the postconviction process nas
(b) Within 20 days after receipt of the motion under.fa),  peentimely invoked. 9 P P

the state public defender shall determine whether successor CouRotify the judge, clerk, court reporter and district attorney that postconviction
selwill be appointed for the person and shall notify the ciourt re(lji_ef is cqntemg)l!atgdfang allow the district attorney to request a redetermioiation
which the motion was filed of the state public defersleletey ~'"9'98MCY!N PUbIiC detender cases. .
. . Give the public defender the information needed to appoint counsel and oreer tran
mination. scripts promptlyand to decide whether the defendaimtiigency must firse deter
(c) Before determining the motion to withdrave courshall ~ minedor redetermined. [Re orderfedtive July 1, 1985] o
considerthe state public defenderresponse under p@) and Judicial Council Note, 1986:Sub. (1) is amended to clarify tapplication of the

h A statutewhenthe appeal is taken from the final judgment or order in a non—criminal
whetherthe person waives the right to counsel. case.
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Sub.(2) (fm) is prior s. 48.47 (2), renumbered for more logical placement in the Thelimitation period under sub. (1) (f) [now sub. (2) (h)] cannot begin tantih
statutes[Re Order &f 7-1-87] theentry of an appealable orddn Interest of M. T108 Ws. 2d 410321 N.W2d
Judicial Council Note, 2001: Subtitles have been added. Subsection (2) (e) wa89 (1982).
revisedto amend the time for appointing appellate counsel and to clarify that aForissues on appeal to be considered matters of right, postconviction motions must
defendantepresented by appointed counsel must request a copy of theaikatiit be made except in challenges tofigncy of the evidence under s. 974@p State
caserecord fromthe circuit court. Subsection (2) (f) was amended to clarify that\a Monje, 109 Ws. 2d 138325 N.W2d 695(1982).
defendantiot represented by the state public defender may request a copgiof the  gecausedouble jeopardy precludes retrial if an appellate court finds a conviction
cuit court case record from the circuit court. The second sentence of sub. (2) (f) g8t supported by siiient evidence, theourt must decide a claim of infigfency
atime limit for a defendant who has unsuccessfully sought public defender repres@junif there are other grounds for reversal that would not preclude retrial. State v
tation u?zd)e(r §Ub. 2) (e) té) Lequest the trhansg:rlp.ts and C|Ircuk|t court gaﬁe record. 119 Wis. 2d 591350 N.W2d 622(1984).
section(2) (g) was amended to require the circuit court clerk to send the circuit court’ ) ) . )
caserecord to the defendant within 60 days after receipt of the request. Subsecfi V\e/cogl;jt rgfy ‘I%%wzzaggi glg’gg extensions under this section. .$tateis,
(2) (h) was revised to require the defendant to file the notice of appeal either withi IS. 3 ' > ( )- e )
60 days after service of the last transcript or the circuit court case record, whicheyd} defendant unable to assist counmefake decisions committed by law to the
occurslater The second sentence of sub. (2) (h) specifiesthatice of motion shall defendantvith a degree of rational reasoning is incompetent to pursue postconviction
not be filed with a s. 809.30 postconviction motion. If the circuit corants a hear  relief. The process to be followed when@mpetency issue arises is discussed. State
ing on the motion, the circuit court will notify the parties of the date. v. Debra A. E188 Wis. 2d 11, 523 N.W2d 727(Ct. App. 1994).

Thefirst clause of sub. (2) (i) specifies that an extension may be granted by th# a defendants represented by counsel, the defendant is statutorily barred from
courtof appeals. proceedingoro se during the pendency of an appeal. St&®edmond203 Wis. 2d

Subsection(3) was revised to clarify that it applies in all appeals utilizing s. 809.36,3’ 552_ N-WZd 15 (Ct. App. 19_96)94'1544 .
including cases under chs. 48, 51, 55, and 938. A criminal defendant may bring a motion under sub. (2) (h) for a new trial based
Subsectior(4) establishes a procedure for making and determining motions 3§ newly—discovered evidence. The defendant has the buréstebfishing the 5
withdraw by appointed counsel. This rule does not chamggting law concerning criteriaenumerated by the court by clear and convincing evidence. SBatenton,
whena withdrawal motion is necessargee e.¢State exel. Flores v State 183 Ws. 203Wis. 2d 195552 N.W2d 452(Ct. App. 1996)95-0111 -
24587, 622-24516 N.W2d 362(1994). Whena criminal appeal is taken from a pleagaan it brings the entire judgment
orethe appellate court. When a pleadaan is negated, the proper disposition is

Often motions to withdraw are the result of a disagreement between appoin, - o :
counseland the defendant, sometimes inaccurately callednflict,” about the exis géievrag”gg%‘i%"?sg)e,{lo\;\lfgg%rg?gcizcg”ggé’;) égffggé”amﬁr State.\Briggs,

tenceof a meritorious issue for appeat,about the manner in which any such issu defend bi bati . hi
shouldbe raised. It is counssltuty to decide what issues in a case have merit for A defendant subjedd a post-probation revocation sentence cannot use this sec
anappeal.Jonesv. Barnes463 U.S, 745§1983). Postconviction counsel is entitied 10N @nd s. 373-1(19. (1) (b) to faise ssues Lhat go the Od”Q'“a' J“.dg”mt' ‘f.“.fe"d

to exercisaeasonable professional judgment in winnowing out evgable issues ggtunquzittiglli ?a isgzcéﬁﬁgigséﬁgniiﬁg Sggt‘:gé étéc%mggéén\% AF% g'é’aa‘{g

in favor of others perceived to be strondelt Counsels failure to raise an issue on >* 2d 95622 N.W2d 449 99-3101 ' f

directappeal may prevent the defendant from raising it in a subsequent s. 974. ; - .
collateralreview proceeding, absent “§afent reason.”State vEscalona—-Naranjp ection973.195 creates a separate and specific statutory procedure for requesting
185Wis. 2d 168517 N.W2d 157(1994). asentence reduction that should be used in place of this section whenever the basis
The rules of appellate procedure require that a defendant choose whether tof éptﬁ :;gg;gf:&%g Isse?wtguigg(il:gtl\?vvgu?é E;%%eggﬁtmﬁgrt?ef;néfezfgggﬁe
ceedwith the assistance of appointed counsel or propeede. State vRedmond ent State.viorres, 2003 WI App 19267 Ws, 2d 213670 N.W2d 40003-0233
203Wis. 2d 13552 N.W2d 115 (Ct. App. 1996). A defendant has neither the righ " : ’ - : : - Y -
to appointed counsel of choice nor the right to insist that a partissla be raised. Ng'therSUb‘ ) ?rdo:)hetrhlaw rglqugefs thdat a; motlont to Kv'thdrﬁmm atny t'".“i. /
Oimen vMcCaughtry130 F2d 809(7th Cir 1997). “The defendant may terminate &7 810Mey appointed by the public detender terminates Nis or her postconvietion/ap
appellatecounsel representation and procego seor the defendant may allow pellaterepresentation of a defendant. Counsel for the defendant did not render inef
fective assistance by closing his file without first obtaining cpermission to with

postconvictiorrelief to continue based on counsdirief and then seek relief on the d - - it Mo Y
groundsof inefflective assistance of appellate couns&itate vDebraA.E, 188 Ws. raw or otherwise seeking a contemporaneous judicial determination that his client

_ i ; ; hadknowingly waived either the right to appeal or the right to counsel. Fatdln,
2d 111, 137-39523 N.W2d 727(1994). On indéctive assistance of appellate coun
selclaims, the court will determine whethmyunseb choice of issues met the objec 2004W1 App 22,269 Ws. 2d 810676 N.W2d 500 02-1828 -
tive standard of reasonableneStay v Greer,778 F2d 350(7th Cir 1985). Whena defendant seeks modification of the sentence imposed at resentencing,

Thestate public defender will not appoint successor counsel whigtendant dis sub.(2) and s. 973.19 requitke defendant to file a postconviction motion with the

agreeswith the legal conclusions of appointed counsel or when a defendantt;wang%CUII court before taking an appeal. These rules on sentence modifiapfibn

secondopinion as to the merits of an appea, dd sawould unduly delay the dispasi enthough the sentence imposed at resentencing is identical to a previous sentence
> ¢ heorad ) andregardless ofvhether a defendant challenges the original sentence, a sentence
goggfzth&appeal, and would bentraryto the interests of justice. is¥Admin. Code afterrevocation, or the sentence imposed at resenten8itage vWalker, 2006 WI

. ] 82,292 Wis. 2d 326716 N.W2d 498 04-2820
If a defendant elects to waive coureedl proceegro se the court must find that ¢ 5 defendant does not want a no-merit report, the defendant has 3 choices: 1) fire
thedefendant has been provided with clear warnings with respect to forfeithee of o nsel and proceed pro se; 2) fire counsel and hire private counsel if financially fea
right to counsel and the dangers of self-representafitate vCummings199 Ws.  gjple; or 3) direct that the file be closedut a defendant cannot: 1) insist that
2d 721,546 N.W2d 406(1996). [Re Order No. 00-02feétive July 1, 2001] ppointedcounsel pursue an advocacy appeal under s. 809.30 despite sotiesel
Judicial Council Note, 2002:The terminology throughout s. 809.30 is amendeghatan appeal would lackguable merit; 2) alternatively insish diferent appointed
to clarify that personseeking to appeal final judgments or orders in criminal, ch. 4&nselwho will write a brief the way the defendant wants it written; or 3) forbid
(child or unborn child in need of protection or services, guardianship or adoptiogygintedcounsel from filing a no-merit report and then claim that counsel has aban
ch. 51 (civil commitment), ch. 55 (protective placement), and ch. 938 (delinquenginedhim or her when counsel moves to withdraw from representatian Hvtt

or juvenile justice) cases must comply with this rule. Prior language referred toalEgicott. 2006 WI App 19896 Ws. 2d 580724 N.W 2d 692 04-1192
suchpersons as defendants and to all appeal proceedings as “postconviction,” arﬁﬂe deci’sion to appeal. Kempinen, WBB August, 1985

wasconfusing to parties and practitioners. AU C
Amendedsub. (2) (h) providea cross-reference to the statutory section governing Sentengg modification by @bgnsm trlgl c_ourts._ Kassel. 1985 WLR 195. .
therequirements of a notice of appeal. The requirement of a motion for postconvijc! N decision to appeal a criminal conviction: Bridgthg gap between the obliga
tion or postdisposition relief on grounds other tharfisigincy of the evidence or tionsof trial and appellate counsel. 1986 WLR 399.

issuesgpreviously raised is consistent with s. 974.02 (2).

Priorto 2001 W1 39, déctive 7/1/01, this rule did not specify who could reques809.31 Rule (Release on bond pending seeking post -

anextension of time for a circuit court to decide a postconviction motion. Sub. P ; ; :
(i) is amended to permit the circuit court, the statedéfendant, or any other party @ nviction ~ relief). (1) A defendant convicted of a misde

to request an extension of time for the circuit court to decide a postconviction-or psg€anoror felony who is seeking relief from a conviction and-sen
dispositionmotion. tenceof imprisonment or to the intensiganctions program and

Subsection(2) (j) is amendedor clarification and consistencgnd to cross— H i i i
references. 809.10, which contains the requirements governing a notayepetl who seeks release on bond pendéndetermination of a motion

In a criminal case, the prosecutor who represented the state in the circishootdt  OF appeal shall file in the trial court a motion seeking release.
be served with a copy of the notice of appeal. (2) Thetrial court shall promptly hold a hearing on the motion

Theamendment to sub. (4) (a) clarifies that the rule requiring service on the s : ;
public defender appellate division is applicable only to postconvigtimstdisposi Wthe defendant, determine the motion by order and state the
tion, and appellate appointments. Rule 809.30 (4), 2001 WI 8®itek 7/1/01, is groundsfor the order
designedo assure that courts acting on motions to withdraw have knowledge of ; : .
statepublic defendes position with respect to appointing successor counsel: Sub (3) Release may be granted if the court finds that:
3e?ti03(4)t (?) tIts amendfd tg reftle_ct ttr?att,w;ithdre;wal mgttiﬁntstgﬂ?obtate rf)uinC_ (a) There isno substantial risk the appellant will not appear to

efendeistaf attorneys alreadgontain that information and that the issue of appoin ; ; ; -
mentof successor counsel is irrelevant to the ceulttermination when a no—merit Ianswerthe judgment following the conclusion of postconviction
reportis filed. [Re Order No. 02-01fettive January 1, 2003] proceedings;

Judicial Council Committee Comment, July 2008:The amendment to s. 809.30 (b) The defendant isot Iikely to commit a serious crime

(2) (b) allows a notice of intent that is filed too early to be deemed filed on the datei. ? . . . . L
thata judgment and sentence or other final adjudication is filed. This is consistédatimidate witnesses, ootherwise interfere with the administra

with the procedure applicable tivil appeals under s. 808.04 (8). [Re Order Notion of justice;

08-04effective January 1, 2009] The defendant will il t t icti
The court of appeals did not abuse its discretion in refusing to allow a convicted (C) € derendant will promptly prosecuté postconviction pro

felonto pursue a late appeal. Staténgiz, 101 Ws. 2d 546305 N.W2d 124(1981). ceedingsand
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(d) The postconviction proceedings are not taken for purposhs record that might guably support the appeal and discuss the
of delay reasonsvhy each identified issue lacks merit.

(4) In making the determination on the motion, the court shall (b) Counseling and notificationl. Prior to the filing of a no—
takeinto consideration the nature of the crime, the length of seneritreport, the attorney shall discuss with the person all potential
tenceand other factors relevant to pretrial release. issuesidentified by the attorney and the person, and the merit of

(5) Thedefendant or the state may seek review of the orderafappeal on these issues. The attorney shall inform the person that
the circuit court by filing a motion in the court of appeals unddieor she has 3 options:
s.809.14 The party seeking reviemustattach to its motion a a. To have the attorney file a no—merit report;
copy of the judgment of conviction or other final judgment or . To have the attorney close the file without an appeal; or

order,the circuitcourt order regarding release pending appeal, the . 15 have the attorney close tfile and to proceed without
circuit court statement of reasons for the decision regardigépa'

i b ttorney or with another attorney retained at the pesson’
releasepending appeal, and the transcript of any release procegghonse y y P
ingsin the circuit court or a statement explaining why no transcript 2 _l_h' it hall inf th that —merit t
is available. The party filing the motion shall request a transcript, - € attorney shall Inform the person that a no—merit repo
of the reportés notesfor any proceeding in the circuit court il be filed if the person either requests a no—merit report or does
: APt consent to have the attorney close thevikbout further rep

entatiorby the attorney The attorney shall inform the person
tif a no—merit report is filed the attorney will serve a copy of
%transcripts and the circuit court case record upon the patson
ersons request. The attorney shall inform the person that, if
eperson chooses to proceed withagpeal or chooses to have
heattorney clos¢he file without an appeal, the attorney will-for
ward the attorneg’ copies of the transcripts and circuit court case
[%cordto the person at the perseréquest. Thattorney shall also
inform the person that the person may file a response to the no—

makearrangements to pay for the transcript within 7 days after
entry of the circuit court order regarding release pending appe;
Within 7 days after the date on which the transcript was reques
andarrangements were made for payment, the reporter shall s
copiesof the transcript on the parties to the appeal, file the tr

script with the circuit court, and notify the clerk of the court o
appealsand the parties to the appeal thatttla@script has been

filed and served. The motion shall be filed within 21 days after t

entry of the circtit court orderThe opposing party may file 2 merit reportand that the attorney may file a supplemental no-
responsavithin 14 days after the filing of the motion. it rep . ormney may Tiie ppiemer
meritreport and didavit or afidavits containing facts outsidbe

(6) The courtordering release shall require the defendant {a.orqg, possibly including confidential information, tebut
posta bondin accordance with $69.09and may impose other allegationsmade in the persamtesponse to the no-merit report.
termsand conditions. The defendant shall file the bond in the trial (c) Certification by attorney The attorney shaippend to the
court. no—meritreport a signed certification that the attorney ¢@s

History: Sup. Ct. Order83 Wis. 2d xiii (1978);1981 c. 39G.252 1991 a. 39 . . . . . e . .
1997a. 232 Sup. Ct. Order Nd)0-02 2001 WI 39, 242 \i. 2d xxvii; Sup. Ct. Order plied with the client-counseling and client—notification require

Ncg 0§—QJI. gooz v|v|C 120, 255 W.de ><ii;9785 666,00 ddor rel mentsof par (b). The certification shall be in the following form:
udicial Council Committee’s Note, ection .09 providder release
onbond pending appeal and the conditionthefbond. Section 969.01 (2) provides CERTIFICATION BY ATTORNEY

for bond in felony cases after conviction in the discretion of the trial court or by the | hereby certify that | have discussed with my client all poten

SupremeCourt or a justice thereof or the Court of Appeals or a judge thereof. Neit . . 4 . .
the statutes nor case laiwowevey establishes the standards for release or indicatggl issues identified by mand by my client and the merit of an

whetherthe Supreme Court or Cotot Appeals is reviewing the action of the trial appealon these issues, and | have informed my client that he/she
courtor acting denovo. This Rule is intended to meet these deficiencies. The stgfystchoose one of the foIIowing 3 options: l) to have me file a

dardsfor release are those included in Araerican Bar Association Criminal Justice - . ) - ;
StandardsCriminal Appeals, s. 2.5. [Re Ordefegdtive July 1, 1978] no—meritreport; 2) to have me close the file without an appeal; or

Judicial Council Note, 2001: Former rulesequired a party seeking review of a 3) to have me close the file and to proceed without an attorney or

releasedecision to file a petition for discretionary revieamd pay a separate filing \with another attorney retained at my clisnéxpense. | have
fee,generating a separate appeal. The new motion procedure under sub (5) provides d I h . ill be il (;lhb/ h
a more eficient mechanism for appellants seeking release persfipgal. No INiormedmy client that a no—merit report will be file she

changein the substantive standards governing release decisions is intended. &igherrequests @ao—merit report or does not consent to have me

Statev. Whitty 86 Wis. 2d 380 272 N.W2d 843(1978);State vSalmon 163 Wis. i i i H
20369 471N W.2d 286(Ct App. 1991). [Re Order No, 00-0Zeefive July 1. 2001] closethefile without further representation. | have informed my

Judicial Council Note, 2002: Subsection (5) is amended to establish time imirSlient that th_e transcripts and circuit court case redeJ_e for-
within which a party must request a transcript of the repertestes of any circuit warded at his/her request. | have also informed my client that he/
court proceeding concerning release pending postconviction relief or appeal, %may file a response to the no—merit report and that | may file
within which the reporter must file and serve the transcript, anetjgire the party . . . . -
seekingrelief from the circuit court order to request, and make arrangements to gagUPPlemental no-merit repamd afidavit or afidavits contain
for, a copy of the transcript for all parties. The amendment alscgesléhe time ing matters outside the recorgossibly including confidential

within which a party must file enotion in the court of appeals to allow time to review; i i i i
thetranscript before deciding to file a motion. [Re Order No. 02-fettefe January information, to rebut a”egatlons made in my cllentésponse to

1,2003] the no—merit report.

Appellateprocedure for a petition for bail pending appeal is discussed. State v Signed.....
Whitty, 86 Ws. 2d 380272 N.W2d 842(1978). ;

The powerof a circuit court to stay execution of a sentence for legal cause does not S|gnatu re

includethe power to stay sentence while a collatattakck is being made on a convic (d) Service of copy of no—merigport, transcript, and cauit
tion by habeas corpus proceeding in federal court. This rule has no application to that ' ! _ ;
situation.State v Shumate107 Ws. 2d 460319 N.W2d 834(1982). &t case ecord. The attorney shall serve a copy of the no-merit
Themerits of the underlying appeal may be considered by the trial court incondigporton the person and shall file a statement in the aafurt
S_rlngrele_ase p;snrgjlng a&ppegl and by tl?e appeﬂmg_ln determ||nl_ng Wheth$er imme appealdhat service has been made ufenperson. The attorney
iate review of the order denying release pending appeal is necesState v ; oL
Salmon 163 Ws. 2d 369471 N Wad 286(Ct. App. 1991). shallalso serve upon the person a copy pf the transcript and circuit
court case record within 5 dayster receipt of a request for the
transcriptandcircuit court case record from the person and shall

RESPONSEAND SUPPLEMENTAL NO-MERIT REPORT. (a) No-merit file a statement in the court of appeals that sehasebeen made

report. If an attorney appointed undeB89.30 (2) (epr ch.977 ©On the person. _ _
concludesthat a direct appeal on behalf of the person would be (€) Response to no-merieport. The person may file a
frivolous and without any guable merit within the meaning of responseo the no-merit report within 30 days after service of the
Andersv. California, 386 U.S. 73§1967), and the person request§o—meritreport. If the person files a response, the clerk shall,
thata no—merit report be filedr declines to consent to have thvithin 5 days after the filing of the response, semajay of the
attorneyclose the file without further representation by the attofésponseo the attorney who filed the no-merit report.

ney, the attorney shall file with the court of appeals 3 copies of a (f) Supplemental no—merieport. If the attorneyis aware of
no—meritreport. The no—merit report shall identify anything idactsoutside the record that rebut allegations made ipehsons

809.32 Rule (No merit reports). (1) NO-MERIT REPORT,
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responsethe attorney may file, within 30 days after receipt of the The rule requires that bothe petition and supplemental petition be filed within

) _ ; +~_  30days of the date of the decision of the court of appeals. As with all petitions for
person sresponse, a supplemermi merit report and anfafa review,the opposing party may file a response to the petition and supplemental peti

vit or affidavits, including matters outside the record. The supplon within 10 days. The amendment provides that the 10 days begins to run from the
mentalreport anchfiidavit or afidavits shall be served on the per serviceof the supplemental petition. [Re Ordeeefive Jan. 1, 1982]

son,and the attorney shall file a statement in the court of appe@&%’s‘ﬂgﬁl\lggg"iﬁit'oNp";fégzrgg%; E‘;e(sa)amosu”gbg“('g)s were added. Subsection (1)

thatservice has been made upon the person. Subsectior(1) (a) was amended to specify that the no—rpesitedure applies only
(9) Remand for fact—findingrior to decision. If the person direct appeals and thab—merit reports should be filed only when the defendant

andthe attorney allege disputed facts regarding matters outsﬁ,%‘ﬁfﬁﬁsé‘r’?gfes's%%gtﬁ)ﬂ%}Tﬁgtgsgﬂge%ezt?gfn%@”Sem o closing the file with

therecord, andf the court determines that the persoversion of  subsection(1) (b) creates new counseling and notification requirements for
thefacts, iftrue, would make resolution of the appeal under sudppointedattorneys. Before filing a no-merit report, the appointed attorney must dis

; : ; each identified issue with the defendant and explain why the issuedaectser

(3) mapproprla_te, th.e court s_haII remand the .Case to the Clrfﬁﬁt. The attorney must inform the defendant of the deferslaptions: file a no—
court for an evidentiary hearing and fact—finding on those digeritreport, close the file without filing an appeal or a no-merit report, or file an

i isi appeal without the assistance of appointed counsel. The attousyinform the

putedfacts before proceeding to a decision under &)b. ; i nted e
defendanthat a no—merit report will be filed if the defendant requests submission of
(2) NOTICE OF APPEAL, STATEMENT ON TRANSCRIPT,SERVICEOF  ano-merit report or if the defendant does not consent to closing the file without fur

copries. The attorney also shall file in circuit court a notice cher representation by the appointed attarritye attorney must inform the defend

; i : i aat antthat, if a no—merit report is submitted, the attorney will furnish copies of the tran
appealof the JUdgmenOf conviction or final adJUdlcatlon and of script and circuit court case record to the defendant upon request. The attorney must

any order denying a postconviction or postdisposition motioRotify the defendant that, if a no-merit report will not be submitted, the attorney will
The notice ofappeal shall be identified as a no—merit notice dfrwardthe attorney copies of the transcript and circuit court case record to the

. _ P defendanupon request. The attorney must also advise the defesfdhatno—merit
appealand shall state the date on which the no mepibrt Is due procedureset forth in this section, including the defendanght to file a response

andwhether the due date is calculated under(pjior (b). The tothe attorneys no-merit report, and the attorreyight to file a supplemental no-

clerk of circuit court shall transmit the recoirdthe case to the Mmeritreport and didavit containing facts outside the recopdssibly including con
courtpursuant to 809.15 The attorney also shall file a stateme dé}ﬂtliggfr‘ﬁ'ma“"”‘ to rebut allegations made In the defendaeponso the no-

on transcript complying with the requirementssoB809.11 (4), Subsectior{1) (c) creates a newertification rule that requires the appointed attor
exceptthat copies of the transcript need not be providenher ney to certify that the attorney has complied with the counseling and notification

: : ; : : requirement®f sub. (1) (b).
parties. Al papers filed with the courinder this subsection, Subsection (1) (d) contains the no—merit report service rule from former sub. (1)

e>_<ceptthe transcript, shalte served on the state in accordanqg) and creates a new transcript and circuit ocase record service rule. The attorney
with 5.809.80 (2) (bjand on any other partffhe no—merit report, mustserve a copy of the no-merit report on the defendétite defendant requests

i i i i opy of the transcript and circuit court case record, the attorney must forward the
noticeof appeal, and statement on transcript must be filed WII[I’ifc}oﬁpies.within 14 days after receipt of the defendsngquest. The attorney must file

whicheverof the following is later: astatement in the court of appeals that service has been made on the defendant.
(a) Onehundred eighty days after the service upon the persogubsectior(1) (e) contains the response to the no—merit report rule from former

; ; : .(1) (a). Subsection (1) (e) also creates a new rule that requires the clerk of the
of the transcript and circuit court case record requested undejggrtof appeals to send a copy of the defendarSponse to the no—merit report,

809.30(2) (e) within 5 days of the filing of the response, to the attorney fitad the no-merit

. P report.
(b) .SIXty days g.ﬁer thentry Of.the order determining a post Subsection(1) (f) was created to allow the attorney to reply to the defersdant’
convictionor postdisposition motion. responseo a no-merit report. The rule allows the attorney to file a supplemental no-

(3) DECISIONON NO-MERIT REPORT. In the event that the court meritreport and didavit(s) disclosing information that is outside the recordrafed
o the attorneyg no—meritdetermination without violating confidentiality rules.

. . t
Of appeals dete(mlnes that further appellate proceedings WOU'&mupplemental report andfidfvit procedure is in accordance wBCR 20:1.6
frivolous and without any guable merit, the court of appeals(c) (1), which allows disclosures of otherwise confidential communications “to rec

shall affirm the judgment of conviction or final adjudication andify. the consequences of a clisn¢riminalor fraudulent act in the furtherance of

. i . L . hich the lawyets services had been use8CR 20:1.6 (c) (2which allows discle
the denial of any postconviction or postdisposition motion anajres‘to establish a claim or defense on behalf ofiakeyer in a controversy between

relievethe attorney of further responsibility in the case. dit@ thelawyer and the client ... or tespond to allegations in any proceeding concerning
neyshall advise the person of the right to file a petition for revief§e lawyers representation of the client;” aCR 20:3.3which requires candor
owardthe tribunal.
to the supreme court undergf9.62 Subsectior(1) (g) creates a new rule that requires fact-finding upon a remand to
(4) No-meriT PETITION FORREVIEW. If a fully briefed appeal thecircuit courtif the defendans response to the no-merit report and the attasney’

; : i supplemental no—merit report andi@dvit allege facts outside the record; and if the
is taken to the court of appeals and mmey is of the opinion factsalleged by the defendant, if true, would make resolution of the appeal under sub.

that a petition for review in the supreme court undeBG9.62 (3)inappropriate.
would be frivolousand without any guable merit, the attorney Thesecond sentence in sub. (2) requires the attorney to state, in the no-merit notice
shall advise the person of the reasonstifiis opinion and that the of appeal, of the time limit for filing the no—merit report and the calculation used to

! . L . determinethat time limit. The fourth sentence in sub. (2) requires the attorney to file
personhas the right to file getition for review If requested by astatement on transcript with the clerk, but exempts counsel from serving a franscript

the person, the attorney shalll file a petition satisfyingréiqgiire  onother parties. The fifth sentence in sub. (2) requires cotmseive copies of all

: otherpapers on the state.
mentsof 5.809.62 (2) (d)and(f) and thmerson shall file a SquIe Subsection (2) (a) establishes the time limits if a no—merit report is not preceded

mentalpetition SatiSfyir!g_ the requirements 0f8@-9_-62 (2) (a) by a postconviction motion. The cross-reference was changed from s. 809.30 (2) (g)
(b), (c), and(e). The petition and supplemental petition shall botfa (e) because only theiginal transcript and circuit court case record request triggers

befiled within 30 days after the date of the decision or order of thg 180-day time limit.

courtof appeals. An opposing party may fileesponse to the Vicﬁggs;gttni%rr(f) (b) establishes the time limits if a no—merit report follows a postcon

petition and supplemental petition as provided i889.62 (3)  The10-day time limitin sub. (4) was changed to 14 days. Please see the comment
within 14 days after the service of the supplemental petition. tos. 808.07.[Re Order No. 00-0Zeaftive July 1, 2001]

History: Sup. Ct. Order83 Ws. 2d xiil (1978); Sup. Ct. Ordet04 Ws. 2d xi _Judicial Council Note, 2002: When a no-merit report s filed, s. 809.32 (1) (e)
(1981);1981 c. 396252 1983 a. 192Sup. Ct. Order123 Wis. 2d xix (1985)1987  givesthe person 3@ays after the service of the no—merit report to file a response. The
a.403s.256 Sup. Ct. Order NdD0-02 2001 WI 39, 242 \ié. 2d xxvii; Sup. Ct.  timelimit in sub. (1) (d) is amended to adjust the time within which the attorney must
OrderNo.02-01, 2002 WI 120, 255 V. 2d xiii; Sup. Ct. Order Nd¥4-08 2008 WI  sendcopies of the transcript and circuit court case record because five days should
108, filed 7-30-08, df 1-1-09. be suficient time for the attorney to make copies and send them to the person. The

Judicial Council Committee’s Note, 1981Subs. (3) and (4) are amended to refe@Mendments intended to avoid delay that may occur if the person is not served with
properlyto the petition for supreme court review of decisions of the court of appeaf2erécord in time to utilize it in preparing a respotesthe no—merit report. [Re Order

. . 0. 02-01 efective January 1, 2003]

Sub. (4) is amended to reflect the amendments to Rule 809.62 regulating the fomﬁ . : e . - . .
contentsand length of a petition for reviewf requested by the defendant, the attor__ | NS fule is constitutional although it does not secure an indigent convict the right
ney shall file with the supreme court a petition for review containing the statem%ﬁ\‘;\‘l)”nsel in preparing a petition for revietate vMosley 102 Ws. 2d 636307
of the case and the appendequired by Rule 809.62 (2) (d) and (f), as the attorney™ 2d 200(19_81)1 ) . .
is in the best position to formulate the statement of the case and to provide the doclihe “no—merit brief’ requirement under sub. (1) does not deny the right to counsel.
mentsrequired for the appendix. The defendant shall file a supplement containipigteex rel. McCoy vAppeals Ct.137 Ws. 2d 90 403 N.W2d 449(1987).
the statement of the issues presented for reviesvtable otontents, the statement ~ Appellatecounseb closing of a file because of no merit, without dledendant
of the criteria relied upon for a review and thguement amplifyinghe reasons relied knowingof the right to disagreand compel a no merit report, is iieetive assistance
on to support the petition as required by Rule 809.62 (2) (a), (b), (c) arith@yule of counsel. A defendant must be informed of the right to appeal and to a no merit
doesnot prohibit the defendant from including a supplement to the statement of teport,but need not be informed oralltate ex rel. Flores 8tate,183 Ws. 2d 587
caseprovided by the attorney 516 N.W.2d 362(1994).
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fThe nf: rpem appgral prgggdluég dgelzs ,no'& g)ptly ;g;\rﬁeazlz rzeeggasrggn% te\;\lr%inatitant or a petitioner requesting the coaftappeals to exercise its
396 (Ct App, 1095)95-0315 o reense TS ' supervisonyjurisdiction or its original jurisdiction to issue prefog

Togethersub. (4) and s. 977.05 (4) (j) create a statuburynot constitutional, right ~ ative writs or its appellate jurisdiction to grant petitions for leave
to counsel in petitions for revieyprovidedcounsel does not determine the appeal t H H i
be without merit. If counsel fails to timely file a petition fi@view the defendant L appeablesweg .the matter tQ be quIded by a3 JUdge pgnel, the
may petitionfor a writ of habeas corpus and the supreme court has the power to al®@apellantor petitioner shall file with the copy of the notice of

latefiling. Schmelzer Murphy; 201 Wis. 2d 246548 N.W2d 45(1996),95-1096 i i iti i
Whena defendars’ postconviction issues halveen addressed by the no merit pro appeakequwed by §09.10(l) (a) or with the petition requesting

cedureunder this section, the defendant may not agaise those issues or other the court to exercise its supervisasyiginal, or appellate jurisdic

issuesthat could have been raised in a previous postconviction motion undetign, a motion for a 3—judge panel. Any other party must file a
974.06,absent the defendant demonstrating éiceint reason for failing toaise . . . e
thoseissues previouslyState vTillman, 2005 WI App 71281 Ws. 2d 157696 motionunder this rule for 8-judge panel within 14 days after-ser

N.W.2d574 04-0966 vice of the notice of appeal or witihe response to the petition.

A convicted defendant could not be faulted for his reliance on his appeliate ; 3 . . . .
sel'sassertion in the no-merit report that there were no issueguaftde meritvhen The failure to file a motion under this rule waives the right

therewas apotential appellate issue that was also not identified by appellate corgquesthe matter to be decided by a 3—judge panel. A motion for

review. In that case the defendant had shavsuficient reason for failing to raise i i i i i
the issue in a response to the no—merit report and was not procedurallyftoanred a3-judge panel in a case in which the state is a party shall also be

raisingthe issue of aentence being illegally increased. Stafeortier 2006 W1 App ~ Servedupon the attornegeneral. The attorney general may file

11,289 Wis. 2d 179709 N.W2d 893 04-3189 i ithi i
A defendans constitutional righto efective representation for the purpose ofa response to the motion withi ﬂiays after service.

exercising the right to directly appeal a conviction did not require postconviction (2) DECISIONON MOTION FOR3-JUDGEPANEL. The chief judge

counseto offer the defendant the option of a “partial no—merit” report on any pote| ; ; i ;
tial issues remaining after the defendant declined for strategic reasons to purs&@y Change or mOdlfy his or her decision on a motion that the mat

issuehaving aguable merit. The U.S. Constitution requires only that “an indgentter be decided by a 3—judge panel at any time prior to a decision

appeabill be resolved in a way that is related to the merit of that appeal.” Ford B it
Holm, 2006 WI App 176296 Ws. 2d 119, 722 N.W 2d 609 02-1828 o the merits of the appeal or petition.

This section comports with constitutional requirements. McCoZaeurt of (3) THREE-JUDGEPANEL ON COURT'SOWN MOTION. Whether or
Appeals 486 U.S. 4291988). nota motion for a 3—judge panel has been fikbe, chief judge
may order that an appeal petition be decided by a 3—judge panel

SUBCHAPTERIV atany time prior to a decision on the merits of the appeal or peti
tion.
APPEAL PROCEDURE IN COUROF APPEALS (4) MOTION FORHEARING IN COUNTY OFORIGIN. If anappellant
IN TERMINATION OF FARENTAL RIGHTS, desiresthat the appeal be heard in the county where the case or
CH. 799, TRAFFIC REGULAION, actionoriginated under §52.31 (3) the appellant shall file with
MUNICIPAL ORDINANCE VIOLATION, AND the copy ofthe notice of appeal required by889.10 (1) (ap
PARENTAL CONSENT TO ABORTION CASES motion requesting a hearing in the county of origin. Any other

party must file a motion requesting a hearing in¢banty of ori

809.40 Rule (Appea|s in termination of parenta| rightsl gln within 14days after service of the notice of appeal. The failure
ch. 799, traffic regulation, municipal ordinance viola - tofile a motion under this subsectioraives the right to request
tion, and parental consent to abortion cases). (1m) An the appeal be heard in the county where the case or action origi
appealfrom an order denying getition under $48.375 (7)s gov  nated.
ernedby the procedures specified $1809.105 and an appeal History: Sup. Ct. Order83 Ws. 2d xiii (1978); Sup. Ct. Orded2 Ws. 2d Xiii
from an order or judgment unders8.43is governed by thproce  (1979);Sup. Ct. Orderl04 Ws. 2d xi (1981); Sup. Ct. Order 151i3A2d xvii (1989);
duresspecified in s809.107 1993a. 486 Sup. Ct. Order NdD0—02 2001 WI 39, 242 \ig. 2d xxvii.

U . Judicial Council Committee’s Note, 1979Sub. (3) is created to clarify that the
) (2) An appea] to the court of appegils from a ]Udgment Orlorckhfefjudge of the Court of Appeals has the authority to order that an appeal be decided
in a ch.799, traffic regulation or municipal ordinance violationby a 3-judge panel after it has initially been assigned to a single Court of Appeals
casemust be initiated within the time period specified i8G8.04 judge. This authority of the chief judge may be exercised at any time prior to-a deci

[ 7 : sionon the merits of the appeal by the single Court of Appeals judge to tfeom
and is governed by the procedures specified in889.01to appealwas originally assigned. [Re Ordefeetive Jan. 1. 1980]

809.26 and 80_9-50_t0 809.85 unlessa different procedure is Judicial Council Committee’s Note, 1981Rule 809.41 is amended to harmonize
expresslyprovided in $s809.41t0 809.43 with ch. 192, Laws of 1979.

(3) Any civil appeal to the court of appeals undab.(2) is Sub. (1) is amended to apply the procedure for requesting a 3-judge panel for

subjectto the docketing statement requirement 809.10 (1Xd) gppealsto other proceedi'ngs in the types qf case s_pecified ins. '75'2.31 (2): The rule
is also amended to require that if the motion for 3—judge panel is in a cab&n

and_may be el'g'ble for the exDed|ted appeals program inlithe the state is a party the motion must be served upon the attorney general asalivell as
cretionof the court. personf record. If the districattorney files the motion for 3-judge panel, the dis

History: Sup. Ct. Order83 Wis. 2d xiii (1978);1979 c. 3%.92 (16) Sup. Ct. trict attorney must serve the motion on the attorney general. The attorney general is
Order,92 Wis. 2d xiii (1979);1979 €. 17%.53,1979 c. 3551981 c. 393.252 Sup.  given7 days to respond to the motion.

g gggr %338\/\(\”:22(? X;<>)<(\I/X(E(119%87E)3)1939u1paC2t6§)1rgg£3al %551%%;‘2(1797%? SC‘:JP The rule is further amended to require that the motion for 3-judge panel be filed
Or.derNo[ 00-02 '2001VW| 30. 242 \lg. 2d xxvii: SupCf Order Nob2—01 2002 with the copy of the notice of appeal required to be sent to the clerk chtinief
W1 120, 255 Vis. 2d xiii. ’ ’ ’ - appealsinder Ru_le 8_09.10 (1) (a) and not with the origiratice of appeal filed with

Judicial Council Committee’s Note, 1978Rule 809.40 establishes the time peri the clerk of the circuit court.
ods for appealing in a misdemeanor case or Chapter 48, 51 or 55 case or seeking p&gtbs.(2) and (3) are amended to clarify that their provisions may apply to both an
convictionrelief in a misdemeanaase pursuant to s. 974.02 (1). It also makes theppealand a petition requesting the exercise of supervisory jurisdiction or original
procedureset forth in Rules 809.30 to 809.32 apply to these types of cases. jurisdictionto issue a prerogative writ.

Rules809.41to 809.43 establish special procedures for appeals that may be heardection 752.31, asmendedy ch. 192, Laws of 1979, provides for a hearing in
by one appellate judge. The appeal time perio@hiapter 299, tréi€ regulation and e county of origin for appeais but not for other proceedings such as a petition for
Tu{gglsp]alordmance violation cases, are found i8@8.04. [Re Order fctive July  gseryisorywrit or original jurisdiction prerogative writ. Sub. (4) is created to set out

’ in a separate subsection of Rule 809.41 the procedure to request that aba@ppeal

Judicial Council Committee’s Note, 1979Sub. (2) is repealeahd recreated to : . . ;
placeinto it for purposes of clarity the appropriate(rezferenge in Chaptercaain heardin the county where a case or action originated as authorized under sub. 752.31

ing the appeal time periods for Chapter 799firaggulations, and municipal ordi  (3)- The creation of this separate subsection makes no substantive icttrggrior
nance violations cases. No substantive change is intended. [Re Gediveeflan. Procedurehat was contained in Rule 809.41 (1). The rule requires thatdtien
1,1980] for hearing in county of origin be filed with the copy of the notice of appeal required
Judicial Council Note, 2002: Sub. (1) is repealed to eliminate confusing cross+o be sent to the clerk of the court of appeals under Rule 809.10 (1) ().
referenceso appeal procedures under Subchapter Ill. Appeals under former sub. (IRule 809.41 is also amended to clarify that the appeal or peistidecided rather
wereand are governed by the proceduressn809.30 to 809.32. [Re Order No.thanheardas oral ayument may not occur in all matters filed in the court of appeals.

02-01leffective January 1, 2003.] [Re Order efective Jan. 1, 1982]
. . . . Judicial Council Note, 2001: Titles were addedThe time limits in sub. (1) and
809.41 Rule (Motion for 3-judge panel or hearing in sub.(4) have been changed from 7 toand 10 to 14 days. See the comment to s.

county of origin). (1) MOTIONFOR3-JUDGEPANEL. If an appel  808.07.[Re Order No. 00-02 fefctive July 1, 2001]
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809.42 Rule (Waiver of oral argument). The appellant and If produced with a proportional serif font, the person shall set forth
respondenin an appeal under 852.31 (2)may waive oral g@u- theword count of the petition.

ment,subject to approval of the court. History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2d xiii
i . . s (1979); Sup. Ct. Orderl51 Ws. 2d xvii (1989); Sup. Ct. Ordet64Wis. 2d xxix
(137'§)c_“y' Sup. Ct. Order83 Ws. 2d xiii (1978); Sup. Ct. Orded2 Wis. 2d xiil 3 99193\ 15" 1" Orden 71 Ws. 2d xoov (1992); Sup. CL Order Nag~2Q 179Wis,

Judicial Council Committee's Note, 1979:This rule is amended to delete dan 29 XV Sup. Ct. Order N@O-02 2001 W1 39, 242 \#g. 2d xxvii; Sup. Ct. Order No.

ra : N iafe § 02-01, 2002 WI 120, 255 8. 2d iii.
uageauthorizing an appellant and respondenivéive the filing of briefs in an < S . . )
gppgalto the Cougrt of Aggeals. The Cou?t of Appeals as a cong'méuy does not . Judicial Council Committee’s Note,1978: Section 808.03 (1) makes only final
allow the waiving of filing of briefs. The rule is brought into conformity with thagudgmentsand final orders appealable as of right. All other judgmemdsorders are
policy. [Re Order dective Jan. 1, 1980] appealable only in the discretion of the court. This section protridgzocedure for

askingthe court to permit the appeal of a nonfinal ardEne issue of whether the
. . courtshould hear the appeal is presented to the court by peatitibrboth parties
809.43 Rule (Number of briefs). (1) A person shall file 10 giventhe opportunity of submitting memoranda on the question. The standards on
copies of a brief and appendix in the court of appeals, or the nuvhich nonfinal judgments or orders should be reviewed immediately are set forth in
i i .808.03 (2) and araken from the American Bar Associat®iBtandards of Judicial
berthat the .Court dlre.CtS’ arghall serve 3 copies on each partyzdministration,Standards Relating to Appellate Courts, s. 3.12 (b). [Re Orféer ef
If the opposing party is not represented by counsel, only one ceyuly 1, 1978]
needbe served on that party Judicial Council Committee’s Note, 1979Sub. (1) (c) is amended to conform
. P with 808.03 (2)b), which sets out the standards created by isedfsin Legislature
. (2) A person who is found 'nd'g_em unde_t8§_4.29an(_j who for appeals to the Court of Appeals by permission. A drafting error in the original
is not represented by counsel sHd#é 3 copies of a brief and preparation of chapter 809 replaced the word “or” found in 808.03 (2) (b) with the

ixi “and”, which results in a party having to show in a petition to the Court of
appendlxln the court of appeals and shall serve one copy on € ealsfor the court to assume discretionary jurisdiction that granting such a petition

party. A prisoner who has been granted leave to proceed WithQﬁI’Eprotecta party from both substantial “and” irreparable injatiyer than meeting
prepaymenbf fees under 814.29 (1m)and who is not repre justone of the Zriteria, as was the intention of thésabnsin Legislature. [Re Order

1 H i i ectiveJan. 1, 1980]
Sentemy counsel shall file 3 copies of a brief or appendlx in tr@\]udicial Council Note,2001: The time limits in subs. (1) and (2) were changed

COL_”'tOf appeals and shall Serve one copy on each. party  from 10 to 14 days. Please see the comrtwest 808.07. Subsection (3) specifies
History: Sup. Ct. Ordei83 Ws. 2dxiii (1978), Sup. Ct. Ordel64 Ws. 2d xxix  thatthe court may grant discretionary review on specified issues. Thisadifées
(1991);Sup. Ct. Order NaD0-02 2001 WI 39, 242 \tg. 2d xxvii. Feddersv. American Family Mut. Ins. Ca230 Wis. 2d 577601 N.W2d 861(Ct.

Judicial Council Note, 2001: Subsection (1) was revised to simplify statutoryApp. 1999),99-1526 which held a grant of leave to appeal from a nonfinal order or
language.The last sentence in sub. (1) reduces the number of copies required fludgmentdoes not authorize cross—appeals as of right from the same or from another
pro separty Subsection (2) was revised to simplify the language and to specify tnainfinal order or judgment; cross—appeatgjuire a separate petition for leave to
this section applies only foro separties. [Re Order No. 00-0Feftive July 12001]  appeal[Re Order No. 00-02 fective July 1, 2001]

Judicial Council Note, 2002: Subsection (3) is amended to clarify the docketing
statementequirements following the grant of a petition for leave to appeal a non-
SUBCHAPTERV final order [Re Order No. 02-01 fefctive January 1, 2003]
Onceleave to appeal is granted, a cross—appeal from the same interlocutory order
or judgment in the action requires a petition for leave to appeal. Feddemgkican
DISCRETIONARY JURISDICTION PROCEDURE IN Family Mutual Insurance C®230 Ws. 2d 577601 N.w2d 861(Ct. App. 1999),
99-1526
COURT OF APPEALS A person who is granted leaveappeal a nonfinal order is limited solely to those
issuesoutlined in the petitioto the court of appeals. Statedufderhaar2004 Wi
. App 208,277 Wis. 2d 173689 N.W2d 674 03-2820 Reversed on other grounds.
809.50 Rule (Appeal from judgment or order not Statev. Aufderhaar2005 WI 108283 Ws. 2d 336700 N.W2d 4 03-2820
appealable as of right). (1) A person shall seeleave of the InterlocutoryAppeals in Visconsin. Bwers, Arnold, Ess—Mattner & evenson.
courtto appeal a judgment or order not appealable as of riglig- Law July 1993.
unders.808.03 (1)by filing within 14 days after the entry of the . . o o
judgmentor order a petition and supporting memoranduranyf  809.51 Rule (Supervisory writ and original jurisdiction
The petition and memorandurcombined may not exceed 35!0 issue prerogative writ). (1) A person may request the
pagesif a monospaced font issed or 8,000 words if a proportionalCOUrt to exercise its supervisory jurisdiction or its original juris
seriffont is used. The petition shall contain: diction to issue a prerogative writ over a court and the presiding

(a) A statement of the issues presented by the controversi.r)#d(-m'or other person or bogpy filing a petition and supporting

. orandum.The petition and memorandum combined may not
the(tijs)sﬁezt'atemem of the facts necessary to an understanqueﬁ:ed% pages if a monospaced font is used or 8,000 words if a

) ) . proportional serif font is used. The petitioner shall name as
(c) A statement showing that review of the judgment or ordggspondentshe court and judge, or other persorbody and all

immediatelyrather than on an appeal from the final judgment Gher partiesn the action or proceeding. The petition shall-con
the case or proceeding will materially advance the termination @i

thelitigation or clarify furthemproceedings therein, protect a party
{:T?SZ,;:ﬁiggt;ﬁgogéﬁﬂ?srt?gtlﬁ,lnnjgf%gﬁ:rg?/;?dlssue of general (b) A statement of the facts necessary to an understanding of
(d) A copy of the judgment or order sought to be reviewedt.he ISSues; . .
(2) An opposing party in circuit court shall file a response with (c) The relief sought; and o
supportingmemorandum, if anyvithin 14 days after theervice ~ (d) The reasons why the court should take jurisdiction.
of the petition. The response and memorandum combined may2) The court maydeny the petition ex parte or may order the
not exceed 35 pages if a monospaced font is used or 8,000 waeggondents to file a response with a supporting memorandum, if
if a proportional serif font is used. Costs and fees may be awardeg, and may order oral gument on the merits of the petition.
againstany party in a petition for leave to appeal proceeding. The response and memorandwombined may not exceed 35
(3) If the court grants leave to appeal, the procedures Rfgesfa monospaced font issed or 8,000 words if a proportional
appealsfrom final judgments are applicable to further proceederiffont is used.The respondents shall respond with supporting
ingsin the appeal. The entry of the order granteaye to appeal Memorandunwithin 14 days after service of the ordérrespor
hasthe effect of the filing of a notice of appeal. The court maglentmay file a letter stating that he or she does not intend to file
specifytheissue or issues that it will review in the appeal. If tha response, but the petition is not thereby admitted.
courtgrants leave to appeal, the petitioner shall file a docketing (3) Thecourt, upon a consideration of the petition, responses,
statementf required by s809.10 (1) (d)identifying the issues to supportingmemoranda anaigument, may grant or deny the peti
bereviewed in the appeal. The docketing statement shall be filézh or order such additional proceedings as it considers appropri
within 11 days after the date of the order granting the petition fate. Costs and fees may be awarded against any party in a writ pro
leaveto appeal. ceeding.
(4) A person filing a petition under this section shall append (4) A person filing a petition under this section shall append
to the petition a statement identifying whether the petition is prto the petition a statement identifying whether the petition is pro
ducedwith a monospaced font or with a proportional serif fonducedwith a monospaced font or with a proportional serif font.

(a) A statement of the issues presented by the controversy;
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If produced with a proportional serif font, the person shall set fotthtake jurisdiction of an appeal or other proceeding certified to it
theword count of the petition. by the court of appeals.

History: Sup. Ct. Order83 Wis. 2d xiii; Sup. Ct. Orderl04 Ws. 2d xi (1978); History: Sup. Ct. Order83 Wis. 2d xiii (1978).
Sup.Ct. Order 151 Ws. 2d xix (1981); Sup. Ct. Ordei64 Wis. 2dxxix (1991); Sup. The supreme cours’denial of certificatiotas no precedential value on the merits
Ct. Order 171 Ws. 2d xxxv (1992); Sup. Ct. Order N&8-20 179 Ws. 2d xxv; Sup.  of the case. State 8hillcutt, 119 Ws. 2d 788350 N.W2d 686(1984).

Ct. Order No.00-02 2001 WI 39, 242 \g. 2d xxvii. When confronted with a direct conflict between a decision of the state supreme
Judicial Council Committee’s Note, 1981Sub. (1) isamended to reflect the pro courtand a later decision of the U. S. Supreme Court on a matter of federtidaw
cedurefor issuance of a prerogative weitrrently followed by the court of appeals courtof appeals may certify the case to the state supreme court under s. 809.61.

and to alert attorneys to the correct procedure to be folloRetk 809.51 governs it does not, or certification is not accepted, the supremacy clause of thedunsBtu

the procedures for seeking a petitifam supervisory writ or original jurisdiction pre tion compels adherence to U. S. Supreme Court precedent on matters of federal law

rogativewrit in the court of appeals. [Re Ordefeetive Jan. 1, 1982] althoughit means deviating from a conflicting decision of the state supreme court.
Judicial Council Note, 2001: The time limit in sub. (2) was changed from 10 toStatev. Jennings, 2002 WI 4252 Ws. 2d 228647 N.W2d 142 00-1680

14 days. See the comment to s. 808.07. [Re Order No. 00fe@@f July 1, 2001] Discretionaryreview by the Wsconsin supreme court. Pokrass, WBB March,
The court of appeals abused its discretion by ordering grairent one day after 1985.

the petition for a writ was filed and served. State ex rel. Breiglilwaukee County

Circuit Court, 91 Wis. 2d 833284 N.W2d 102(1979). — _809.62 Rule (Petition for review). (1g) DEFINITIONS. In
Thecourt of appeals does not have jurisdiction to entertain original actions ungg: tion:

latedto its supervisory or appellate authority over circuit courts. State ex rel. S S section:

v. Elections Board}33 Ws. 2d 87394 N.w2d 732(1986). (@) “Adversedecision” means a final order or decision of the
. . courtof appeals, the reswdf which is contraryin whole or in part,

809.52 Rule (Temporary relief). A petitioner may request g the result sought in that court by any party seeking review

in a petition filed under $309.500r 809.51that the court grant 1y «agyerse decision” includes the court of appeals’ denial of

temporaryrelief pending disposition of the petitioithe court or or failure to grant the full relief sought or the courtagfpeals’

ajudge of the court may grant temporary relief ugr@nterms and denialof the preferred form of relief

conditionsit considers appropriate. A L s
History: Sup. Ct. Order83 V\ESPZdE)(iii (1978):1981 c. 39Gs. 252 (c) "Adverse decision” does not include a pastyisagree
Judicial Council Committee’s Note,1978: Rules 809.51 to 809.52 incorporate Mentwith the court of appeals’ language or rationale in granting

into the rules for the first time the procedures to be followed when the court is asbeCParty’s requested relief.

to exercise its supervisory jurisdiction. For an excellent discussion of original an . .

supervisonjurisdiction of the Supreme Court and the distinction between feem  (1M) GENERAL RULE; TIME LIMIT. A party may file with the

the opinion by Justice \ikhem in Petition of Heil, 230 W. 428, 284 N.W42  supremecourt a petition for review of an adverse decision of the

(1939). To a lage degree the procedures specified in 20$.\423, 229 N.\W643 ithi
(1930)are followed, but some of the features of Rule 21, FRA®included. courtof appeals pursuant t0&08.10within 30 days of the date

Thereare a number of changes, howetram prior procedures. The parties in theOf the decision of the court of appeals.
action or proceeding in the trial court muse made respondents in the Court of (1r) CRITERIA FOR GRANTING REVIEW. Supreme court review

Appealsbecause they in most cases are the real parties in interest. Usually the ju PR : ; : :
whose order is being challenged has no direct interest in the outcome and shoul matter of judicial discretion, not of right, and will be granted

be forced to appear but magf course, do so. The Attorney General must also benly when special and important reasons are presented. Fhe fol
servedn certain cases such as declaratory judgments involving the constitutionaﬂg,(,ving, while neither controlling nor fu||y measuring theurt's

of a statute or arising under Chapter 227, the administrative procedure act. f . T e . . .

The petition must be fileavith the clerk rather than being submitted ex parte to glscretlon’mdlcate _Cl’lt.e'l’la that WI”_ be considered: .
judgeof the court. By virtue of the requirement that the petition be filed, it must pre  (a) A real and significant question of federal or statestitu
viously have been served on opposing parties as required by s. 809.80. The injifj i
actionof the court will be to direct the respondentaswer the petition rather thanrﬂﬁﬁal law is presented.

to issue an order to show cause why the relief requested shouid ganted. [Re (b) The petition for review demonstrates a need for the

Order efective July 1, 1978] supremecourt to consider establishing, implementing or chang
ing a policy within its authority
SUBCHAPTERVI (c) A decision by the supreme court will help develop, clarify
or harmonize the layand
APPELLATE PROCEDURE IN SUPREME COUR 1. The case calls for the application of a new doctrétieer

thanmerely the application of well-settled principles to the fac

tual situation;
809.60 Rule (Petition to bypass). (1) A party mayfile ual situation, or

with the supreme court a petition to bypass the court of appeg|s gh v?/}n?\g\?:zigtgveﬁ:?rwegci-soar novel one, the resolution of
pursuanto s.808.05n0 later than 14 days following the filireg . pact, .

the responden brief under s809.190r response. The petition. 3 The question presented is rfattual in nature but rather
mustinclude a statement of reasons for bypassing the courti@ question of law of the type that is likely recur unless
appeals. resolvedby the supreme court.

2) A ; t fil t iti (d) The court obippeals’ decision is in conflict with controlling
Witl(’lir)1 14? dc;;;go;fltrg tﬁaergerr\T/]iig Olfethz Leestﬁi%rﬁe 0 petition opinionsof the United States Supreme Court or the supreme court

2 . or other court of appeals’ decisions.
(3) Thefiling of the petition stays the court of appeals from (e) The court ofappeals’ decision is in accord with opinions

takingunder submission the appeal or other proceeding.

" f the supreme court or the court of appeals but due to the passage
. (4) Thesupreme court may grant the peition upon such eon@f time or changing circumstances, such opinions arefope
tionsas it considers appropriate. ’

. L reexamination.
(5) Uponthe denial of the petition by the supreme court thenoTe: sub. (1) (a) to (e) war renumbered to s. 809.63 (1) (a) to (€) by Sup.
appealor other proceeding in theourt of appeals continues asCt. Order 04-08 and enumbered to pars. (a) to(e) by the legislative eference

thoughthe petition had never been filed. bureau under s. 13.92 (1) (bm) 2. o

History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi (2) ConTeNnTsOF PETITION. Exceptas provided in $309.32
(1981);Sup. Ct. Order NdD0-02 2001 WI 39, 242 \ig. 2d xxvii. (4), the petition must contain:

Judicial Council Committee’s Note,1981: The amendment to sub. (1) estab . .
lishestime periods for filing a bypass petition to discourageotisiee petition for dil (a) A statement of the issues th.e. petitioner Seeks to have
atorypurposes. [Re Orderfettive Jan. 1, 1982] reviewed,the method or manner of raising the issues in the court

Judicial Council Note, 2001: The time limits in subs(1) and (2) have been @of appea|s and how the court of appeals decided the issues. The

S o a i i Says; Flease see the comment to s. 808.07. [Re Order fyementf issues shall also identify arigsues the petitioner
seeksto have reviewed that were not decided by the court of
809.61 Rule (Bypass by certification of court of appeals. The statement of an issue shalldeemed to comprise

appeals or upon motion of supreme court). The supreme every sqbsidiary issue as determined by the court. If deemed
courtmay take jurisdiction of an appeal or other proceeding in tAgpropriateby the supremeourt, the matter may be remanded to
court of appeals upon certification by the cairappeals or upon the court of appeals.

the supreme cour$’own motion. The supreme court may refuse (b) A table of contents.
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(c) A concisestatement of the criteria of sub. (1) [s(tr)] (c) Rights and obligations of partie®\ party seeking cross—
relied upon to support the petition, or in the absence of atlyeof review has the sameéghts and obligations as a party seeking
criteria, a concise statement of other substantial and compellirgyiew under ch809, and any party opposing a petition for cross—
reasondor review review has the same rights and obligationsagsarty opposing
- NOTE: The correct cross-refeence is showrin brackets. Corrective legisla  review.
tion is pending. . o (4) FORMAND LENGTHREQUIREMENTS. The petition for review

(d)y A stateme_nt of the case containing a description of tgﬂdresponse, if anyshall conform to $809.19 (8) (bjand(d) as
natureof the case; the procedural status of the case leaditty up, tom and certification, shall be as short as possible, and may not
the review; the dispositions in the circuit court and court iy o035 pages in length if a monospaced font is used or 8,000
appealsand a statement of those facts not included in the opinigA < it 4 proportional serif font is used, exclusive of appendix.
of the court of appeals relevant to the issues presented for reviei, petition for review and the resporseall have white front and

with appropriate citation.to_ the record. . backcovers, and a party shall file 10 copieith the clerk of the
(e) An agumentamplifying the reasons relied on to SUPPOr§ypremecourt.

the petition, arranged in the order of the statement of issues pre
sented. All contentions in support of the petition mbst set forth
in the petition. A memorandum in support of the petition is no o

(4m) COMBINED RESPONSEAND PETITION FOR CROSS-REVIEW.
hena party elects both to submit a response to the petition for
view and to seek cross—-revigws submission shall be titled

permitted. . L ) “CombinedResponse and Petitidor Cross—Review The time
(f) An appendix containing, in the following order: limits set forth in sub(3m) shall apply The response portiasf
1. The decision and opinion of the court of appeals. the combineddocument shall comply with the requirements of

2. The judgments, orders, findings of fact, conclusions of lasbs(3) and(4). The cross-review portion of the combined docu
and memorandum decisions of the circuit court ahinistra mentshall comply with the requirements of suf) and(4),
tive agencies necessary for an understanding of the petition. exceptthat the requirement of suf2) (d) may be omitted. The

3. Any other portions of the record necessary for an undéf0ss—reviewportion shall be preceded by a blank white cover
standingof the petition. A signature shall be required onlytaé conclusion of the cross—

(2m) INAPPLICABLE TO PARENTAL CONSENT TO ABORTION 'CUI€W portion of the combined document.
CASES. Subsectiof2) does not apply to a petition for review of an . (5) EFFECTON COURTOF APPEALSPROCEEDINGS. Except as pro
appeathat is governed by 809.105 A petition governed by that videdin s.809.24 the filing ofthe petition stays further proceed

sectionshall comply with s809.105 (1). ingsin the court of appeals.

(2r) APPLICATION TO TERMINATION OF PARENTAL RIGHTS CASES. (6) CONDITIONS OF GRANT OF REVIEW. The supreme court may
This section applies to petitions for review of an appeal under&antthe petition or the petition for cross-review or bafion
809.107 except as provided in 809.107 (6) (f) suchconditions as it considers appropriate, including the filing of

additionalbriefs. If a petition is granted, the parties cannot raise
£f algue issuesot set forth in the petition unless ordered other
seby the supreme court. The supreme court may limisthes

be considered on reviewif the issues to be considered on
review are limited by thesupreme court and do not include an

(3) ResponseEroPETITION. Except as provided in809.32 (4)
an opposing party may file a response to the petition within
daysafter the service of the petition. If filed, the response m?i{g)
containany of the following:

(@) Any reasons for denying the pefition. issuethat wasdentified in a petition and that was left undecided
~ (b) Any perceived defects that may prevent ruling on the mejy the court of appeals, the supreme court shall remanibshit
its of any issue in the petition. to the court of appeals upon remittifuanless that issue has

(c) Any perceivednisstatements of fact or law set forth in thébecomemoot or would have no fefct.
petitionthat have a bearirgn the question of what issues properly History: Sup. Ct. Order83 Ws. 2d xiii (1978); Sup. Ct. Orde®2 Ws. 2d i

- L {1979);Sup. Ct. OrderL04 W, 2d xi (1981)1991 a. 263Sup. Ct. Order N@3-2Q
would be before the court if the petition were granted. 179Wis. 2d xxv;1993 a. 395Sup. Ct. Order Nd0-02 2001 W 39, 242 \§. 2d

(d) Any alternative ground supporting the courtapipeals xxvii; Sup. Ct. Order Na02-01, 2002 WI 120, 255 \i. 2d xiii; Sup. Ct. Order No.
resultor a result less favorable to the opposing party than tifg03 2008 Wi 106, filed 7-30-08, &fl-1-09; 5. 13.92 (1) (bm) 2. .
tedby th t of I udicial Council Committee’s Note, 1979:The caption ofRule 809.62 is

grantedpy the court of appeals. amendedo more properly describe tfienction of the Supreme Court in reviewing

(e) Any other issues the court may need to decide if the petitidagisionsof the Court of Appeals.

is granted, in which case the statement shall indicate whether.tHD%ule 809.62 (5) [7] is createt protect the review rights of all parties to a review
in the Supreme Court by creating a cross—review provisior fdecision being

otherissues were raisged before the court of appeals, the methogh@éwedby the Supreme Court similar to the cross—appeal provision for a judgment
mannerof raising the issues the court of appeals, whether ther order being appealed to the Court of Appeals from a trial court found in Rule

H i 809.10(2) (b). New sub309.62 (5) gives a party the ability to file for cross-review
CO“.rtOf app_eals decided the issues, and hovedthuet of appeals with the Supreme Court up & additional 30 days from the filing of a petition for
decidedthe issues. reviewby another party to the decision rendered by the Court of Appeals. [Re Order

3m) PETITION FOR CROSS-REVIEW. (&) When equired;time  effectivean. 1, 1980]
( ) ( ) q ! dicial Council Committee’s Note, 1981Rule 809.62 is amended to regulate

“mlt_' _A party who seeks to reverse, Va_cate’ or _m0d|fy an adve{rﬁjorm, contents and length of petitions for revielhe amendments are intended
decisionof the court ofappeals shall file a petition for cross—to focus the petition for review on the criteria promulgated by the supreme court for
review within theperiod for filing a petition for review with the grantinga petition for reviewto facilitate the dicient and eflective considerationf

. . . _ thepetition by the supreme court, and to develmeiition that may be used by the
supremecourt, or 30 days after the f'“ng ofa petition for revie upremecourt for consideration of the merits after review is granted.

by another partywhichever is later Sub.(1) incorporates criteria promulgated by the supreme court for gramiity a

(b) No coss—petition equired 1. A petition for cross—review tion for review In re Standards to Review Petitions to App8&IWs. 2d xiii, 268

. t t b N tv to defend th lt\l.W.dexvm (1978).

IS no nece’ssar_y 0 enatae opposing party to defen e cour Sub.(2) regulateshe contents of the petition. Sub. (2) (a) requires that the petition
of appeals’ ultimate result asutcome based on any groundgontaina statement of the issues presented for revewmethod or manner odis
whetheror not thaground was ruled upon by the lower courts, dgd the issues in the court of appeals, and how the court of appeals decided the issues.

orrespondinglysub. (6), formerly sub. (4), is amended to provide that if the petition
long as the supreme cowtacceptance of that ground would noﬁ granted, the petitioner cannot raise guarissues not set forth in the petition unless

changethe result or outcome below orderedotherwise by the supreme court. The supreme court may limit the issues to

s _ : : be considered on reviewThese amendments establish that the parties are limited
2. A petition for cross—review is not necessary to enable the issues raised in the petition, but the supreme court may order the partieg to ar

opposingparty to assert grounds that establish the aright t0  issuesot raised. Likewise, the supreme court may limit the issues to be reviewed.
aresult that is less favorable to it than the result or outcome réhe petition informs the supreme court as to whether an issue had been raised in the

: courtof appeals. If an issueas not raised in the court of appeals, then it is left to
dered by the court of appeaISUt more favorable to it than thethe]udicial discretion of the supreme court asvteether it will grant the petition so

resultor outcome that might be awarded to the petitioner asto allow the issue to be raised in the supreme court.
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Sub.(2) (c) requires that the petition contain a concise statement of the criterid\ofV.2d 679(Ct. App. 1985)An appellate court may sustain a lower caunblding
sub. (1) relied upon to support the petition, or in the absence of any of the criteriana theory or on reasoning not presented to the lower court.)
concise statement of other substantial emipellingreasons for reviewSupreme  |mplicit in these amendments, although not expressly stated as in the federal rule,
courtreview is a matter of discretion. The supreme court has promulgated the critgfig. Sup. Ct. Rule 15.2, is the understanding that a respomdgrite deemed to have
asguidelines for thexercise of its discretion. In the absence of one of the criterigaivedissues or defects that do not go to jurisdiction if they are not called to the atten
the supreme court mayranta petition for review if the petitioner establishes othetion of the supreme court in a response to the petition. The supreme courtitetains
substantiabnd compelling reasons for reviewhe amendment requires that the-peti inherentauthority to disregareny waiver and address the merits of an unpreserved
tionereither state criteria relied upon or in the absence of any of the criteria, state ofiigimenior to engage in discretionargview under Wé. Stat. §§ 751.06 or 752.35.
substantiaind compelling reasons for reviewhe burden is on the petitioner to SeeState vMikrut, 2004 WI 79, 138. The possible invocation of waiver for failure
explicitly define the other substantial and compelling reasons for review to raise such alleged defects in the response will encourage the respondent to inform

Sub.(2) (d) requires that the petition contain a statement afdke containing a the supreme court of such defects before the supreme court debiekber to expend
descriptionof the nature of the case, the procedural stattiseofase leading up to scarcejudicial resources othe case. Se@klahoma City vTuttle, 471 U.S. 808
thereview the dispositions in the trial court aodurt of appeals, and a statement 0f815-16(1985).
thosefacts not included ithe opinion of the court of appeals relevant to the issues A number of othestates have rules requiring the respondent to identify other
presented for reviewvith appropriate references to the record. The opinion of thesuesit seeks to raise if review is granted, and either expressly or impliedly limiting
courtof appeals must be included in an appendix to the petition. Consegjfiémdly the issues before the supreme court on a grant of review to those set forth in the peti
opinionof the court of appeals sets forth a complete statement of the facts relevigittand response. See Ariz. R. Ghpp. P 23(e); Calif. App. R. 28(e)(2) & (5); Kan.
to the issues presented for revjehe petition for reviemeed not restate those facts.R.S.& A. Cts. Rule 8.03(g)(1); N.C. R. App. B5(d) & 16(a); Oregon R. App.. P
The petition need only state those facts not incluietthe opinion of the court of 9.20(2);Wash. R. App. 13.4(d).
appealsrelevant to the issues presented for revieihe statemensf facts must A |eading handbook on United States Supreme Court practice describes the proce
includeappropriate references to the record. durein that Court as follows:

Sub.(2) (e) provides that the petition must contain guiment amplifying the rea_ A respondent maglso choose to waive the right to oppose a petition, which
sonsrelied on to support the petition, arranged in the order of the statement of issUeSemglearly withoutmerit. This will save time and moneyithout any sub
presented All contentions must be contained within the petition. There is no memo gangialrisk if respondent feels certain that certiorari will be denied. In order
randumin support of the petition. _ ) thatthe waiver will clearly be understood as based upon the lack of merit in

Theappendix required by suf®) (f) will assure that all relevant supporting docu  the petition, the statement filed with the Court — which may be in the form of
mentsnecessary for an understanding of the petition for review be before the supremgletter to the Clerk — should contain language to tHiscef“in view of the
courtfor consideration. This will facilitate not only the review of the petition for factthat the case clearly does not warrant review by this Coligt §amwn by
reviewbut will enhance the petition as an aid toc¢bart in any subsequent review  the opinion below], respondent waives the righfike a brief in opposition.”
onthe merits. The letter mayalso request leave to file a response to the petition if the Court

Sub.(4) is created to regulate the form and lengtthefpetition for review and wishes to see one. This will seldom be necessarge if the respondent has
response.Theform of the petition and response is based on Rule 809.19 for briefsnot filed a response, or hadiahatively waived the right to file, and if the
as to printing requirements, page size and binding. The petition and response sh@lburtbelieves that the petition may have some meritrgbpondent will usu
beas short as possible but shall not exceed 35 pages in length, exclusive of appendiy be requested to file a response — usually within 30 days from the request.

Prior sub. (3) is renumbered sub. (5) and amended to allow the court of appeals to In recent years, iorder to expedite the filing of responses in the more-meri
reconsideion its own motion a decision or opinion within 30 days of a filing of a peti toriouscases, the Solicitor General leaived the right to file opposition briefs
tion for review in many cases deemed to be frivolous or insubstantial. States often do the same

The amendments to the rule refer to RAE9.32 (4) which governs the filing of  thing, especially in criminal cases. Such waivers should be filed proriptly
apetition for review in a criminal case where there has been a fully briefed appeal terderto speed up the distribution of the petition and the disposition of the case.
the court of appeals and appointed counsel is of the opinion that a petition for review/sually such petitions are denied, even though the Court catlyfor a
in the supreme court under Rule 809.62 would be frivolous and withoutgrghée responseéf any of the Justices so request.
merit. Stern,R., et al. Supeme Court Practic86.37 at 374-75 (7th ed. 1993) (footnote

Prior subs. (2and(5), relating to the time for filing the response to the petition fopmitted).
reviewand the provisions for cross—review have been renumbered subs. (3) and (fule 809.62 (3m) is former Rule 809.62 (7) renumbered ameénded. The
respectivelybut have not been substantively altered. [Re Ordectafe Janl, requirementsgoverning petitions for cross-review fit more logically after the
1982] requirementgor the petition and the response, contained in Rules 809.62 (2) and (3).

Judicial Council Note, 2001: The time limit in sub. (3) has been changed from AmendedRule 809.62 (3m) (a) replaces the permissive “may” with the mandatory
10to 14 days. Please see the comment to s. 808.07. The last sentence of sub. (4)'sipeit’ to clarify that a petition for cross—review is mandatory if the respondent seeks
ifies the color of the cover that should accomparpetition for review and the num  to reverse, vacate, or modify an adverse decision of the court of appeals.
berof copies required. [Re Order No. 00-Oeefive July 1, 2001] Amended Rule 809.62 (3m) also clarifies when a respondent must raise an issue

Judicial Council Committee Comments, July 2008:The definition in s809.62  in a petition for cross-reviewather than raising the issue in a response to the petition
(19g) codifies the holding ilNeely v State89 Wis. 2d 755757-58279 N.W2d 255  or merely aguing it in the brief. Compae State vScheidell227 Ws. 2d 285 288
(1979),to the efect that a party cannot seek review of a favorable result merefy1,595 N.W2d 661(1999) (respondent cannogae issue raised below unless the
becausef disagreement with the court of appeattionale. At the same time, s. issuewas raised in petition for cross—reviewyith, e.g., In the Int@st of Jamie L.,
809.62(1g) underscores the fact thataurt of appeals’ decision that is generally172Wis. 2d 218232-33493 N.W2d 56(1992) (noting “general rule” that a peti
favorableto a party remains adverse to that party to the extent that it does not gesH for cross—review is not necessary to defend a judgment on any gneawiobisly
the party all the relief requested, i.e., the fidlief or the preferred form of relief raised). Complicating these matters are holdings that a party may not pédition
soughtby the party See als&tate vCastillo 213 Ws. 2d 488492,570 N.W2d 44 review (or cross—reviewi it receives a favorable outcome from the court of appeals,
(1997). Statev. Castillo,213 Wis. 2d 488492,570 N.W2d 44(1997).
~ As an example, a criminal defendant seeking reversal of his convictitrthat Rule809.62 (3m) (b) clarifies that a respondent need not filetition for cross—
is not granted, resentencingould be entitled to seek review of the court of appealeview to raise alternative issues or grounds in suppositber (1) the court of
failure to grant a new trial, even if it did order resentencing. Simjlartyvil appel  appealsultimate result or (2) a judgment Idasorable than that granted by the court
lant challenging averdict finding liability and, should that be denied, the amount ahf appeals but more favorable to the respondent than might be giamtied peti
damages, would be entitled to seek review of the court of apfi@aise to granta  tioner. Any such alternative grounds fofiahance or lesser relief should, however
newtrial on liability, even if the courtf appeals did order reassessment of damagese identified in the response. SRales 809.62 (3) (d), (3) (e) and (6).

Rules809.62 (1m) and (1r) are former R@@9.62 (1), divided into subsections  AmendedRule 809.62 (3m) (ajlarifies that a party opposing a petition for cross—
andsubtitled. Subtitles are added throughout Rule 809.62 to help practitioners aagewhas the same rights and obligations as a respondent under Rule 809.62 (3).
partieslocate particular provisions. -~ o ) New Rule 809.62 (4m) is created permit a combined document when a party

Rule 809.62 (2) (a) is amended to requine petitioner to identify all issues on electshoth torespond to the petition for review and to submit a petition for cross—
which it seeks reviewincluding issues raised in the court of appeals but not decidegview. The content and formagquirements of the combined document are similar
in the court ofappeals. The amendment to Rule 809.62 (2) (a) also clarifies that thehe requirements for a combined brief of respondent and cross—appellant found in
}staten;ent of ag issue incorporates all slubsidiary issues. This amslandmer(wt)is adapgad.19 (6) (b) 2.

rom the United States Supreme Caairtiles. See U.S. Sup. Ct. Rule 14.1(a). See The ast sentence of Rule 809.62 (6) is new and is intended to preserve, for review
alsoln the Inteest of Jamie L.172 Wss. 2d 21§232-33493 N.W2d 56(1992). by the court of appeals following remand, any issue raised at the court of appeals but
 Rule809.62 (3) is amended to advise the respondent to apprise the supreme agetrtiecided by that court or by the supreme court on refieninstance, after a civil

in the response to the petition, of any issthescourt may need to decide if it grantsjury verdict, an insured party might appeal issues relating to liability and damages.

reviewof the issue(s) identified in the petitiofihis applies whether or not the court The insurer might appeal issues relating to coverage and damages. If the court of
of appeals actually decided the issues to be raised. appealgeverses on the liability issue, without deciding the coverage and damages

The amendments to Rule 809.62 (3) also advise the respondent to identify insgiesand the supreme cowatcepts review on the liability issue grdynended Rule
responsany perceived misstatements of law or fact, or any defects (such as wai6©.62(6) preserves the damage and coverage issues raised in the court of appeals
mootnesspr estoppel) that could prevent the supreme court from reaching the meaitslidentified in the petition or response for consideration by the court of appeals fol
of the issue presented in the petition. Compare U.S. Sup. Ct. Rule 15.2. lowing remand and remittitur from the supreme court. Remand of a preserved issue

Rule809.62 (3) (d) addresses the circumstance in which the respondentarssentdll not occur if the supreme cowrtlecision renders the issue moot or of fiecef
alternativeground to defend the court of appeals’ ultimate reswitcome, whether [Re Order No. 08-04 éfctive January 1, 2009] » .
or not that ground was raised or ruled upon by the lower courts. NOTE: Sup. Ct. Order No.04-08 2008 WI 108, states, “The Judicial Council

Rule 809.62 (3) (d) also addresses the circumstances in which the respon&&iimittee Comments ae not adopted, butwill be published and may be con
assertsn alternativeground that would result in a judgment less favorable than thgylted for guidance in interpreting and applying Wis. Stat. ss. 809.30, 809.32 and
grantedby the court of appeals but more favorable to the respondent than migh88-62.
grantedfor the petitioner (e.gremand for a new trial rather than a rendition of judg The supreme court has powr entertain petitions filed by the state in criminal
mentfor the petitioner). The language is modified froexTR. App. P53.3(c)(3). cases.State vBarrett,89 Ws. 2d 367280 N.W2d 114 (1979).

Rule809.62 (3) (d) and (e) are intended to facilitate the supremescassessment  If the court of appeals reversasiefendans’ conviction on grounds of indisf
of the issues presented for revjewt to change current law regarding the applicatioriencyof evidence, the double jeopardy clause does not bar the supreme court from
of waiver principles to a respondent. Sate vHolt, 128 Ws. 2d 1.0, 125,382  reviewingthe case. State Bowden,93 Ws. 2d 574288 N.W2d 139(1980).
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“Decision” under sub. (1) means the result, disposition, or mandate reached by(3) The court, upon a consideration of the petition, response,

court,not the opinion. Neely.\Btate 89 Wis. 2d 755279 N.W2d 255(1979). : nalg ;
The supreme court will not order a new trial if the majority concludes thati&leres.upportmgmemo.randa a umen.t’. may grant or d.eny the petl
prejudicial error but there is no majority with respect to a particular eiginority  tion. The court, if it grants the petition, may establish a schedule
\(/fé%g)oolmg" is rejected. State Gustafson121 Ws. 2d 459359 N.w2d 920  for pleading, briefing and submissiarith or without oral agu-
. ) . _._ment.
Petitionsfor review must be filed by 5:00 p.m. on the 30th day following the filing . . .
of thecourt of appeals decision. St. Jahhlome v Continental Casualty Ca50 History: Sup. Ct. Ordei83 Ws. 2d xiii (1978);1995 a. 225Sup. Ct. Order No.

: ; 00-02 2001 WI 39, 242 . 2d xxvii.
Wis. 2d 37 441 N.W2d 219(1989), per curiam. < e . s
P N o : .. Judicial Council Note, 2001: The time limit in sub. (2) was changed from 10 to
Citationto an unpublished court of appeals decision to show conflict between - .
tricts for purposes of s. 809.62 (1) (dgispropriate. State Higginbotham 162 Ws. d%ﬁzdoeg/is]. Please see the comment to s. 808.070fger No. 00-02 ééctive July
2d 978 471 N.W2d 24(1991). '
Issues before the court are issues presented in the petition for review and not the . i
discreteaguments that may be made, pro or con, in the disposition of the issue. SB®9.71 Rule (Supervisory writ). A person may request the
v. Weber 164 Ws. 2d 788476 N.W2d 867(1991). supremecourt to exercise its supervisory jurisdiction over a court

Togethers. 809.334) and 977.05 (4) (j) create a statutdmyt not constitutional, ; ey p ”
right to counsel in petitions for reviewrovided counsel does not determine thé"mdthe JUdge pre5|d|ng thereor other person or bOdy by f”'ng

appeatlto be without merit. If counsel fails to timely file a petition for revieve & petition in accordance with 809.51 A persorseeking a super

defendantmay petition for a writ of habeas corpus and the supreme court has {ngory writ from the supreme court shall first file a petition for a
E’fgg%gf‘;g‘l'%”g'g‘te filing. Schmelzer. Wurphy 201 Ws. 2d 246548 N.W2d 45 o helvisory writ in the court of appeals undeBG9.51unless it

The 30-day deadline for receipt of a petition for review is tolled on the date thatimpractical to seek the writ the court of appeals. A petition

apro se prisoner delivers a correctly addressed petition to the proper prison authgari i i i
tiesfor mailing. State ex rel. Nichois Litscher 2001 WI 19,247 Wis. 2d 1013 A thesupreme court shall show why it was impractical to seek the

635N.W.2d 20200-0853 See also, Brown Bradley 2003 W1 14259 Ws. 2d 639 Writ in the court of appeals df a petition had been filed in the
658 N.W.2d 427 01-3324 court of appeals, the disposition made and reagoren by the
Discretionaryreview by the Wéconsin supremeourt. Wison and Pokrass. WBB court of appeals.

Feb.1983. ! . . )
Petitions for review by the 8tonsin supreme court. 1979 WLR7S. (l;éit)‘?igglsgpéé:é_%gelga Ws. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi

. Judicial Council Committee’s Note, 1981The supreme court will not exercise
809.63 Rule (Procedure in supreme court). When the its supervisory jurisdiction where there is an adequate alternative retdatégs the

supremecourt takes jurisdiction of an appeal or other proceedir’g’urtof appeals is itself the object of the supervisory writ, usually there is an adequate
. . . ernativeremedy of applying to the court of appeals under Rule 809.5théor
therules governing procedures in tbaurt of appeals are applica supervisorywrit. The amendment to Rule 809.71 establishes that before a person

ble to proceedings in the supreme cauntess otherwise orderedmay request the supreme court to exerdisesupervisory jurisdiction, the person
by the supreme court in a particular case mustfirst seek the supervisory writ in the court of appeals, unless to do so is impracti
History: Sup. Ct. Order83 Ws. 2d xiii (1978 ’ cal. Following the decision of the court of appeals, the amendment does not preclude
istory: - sup. Ct. Orde s. 2d xiii (1978). the supreme court from considering a petition for review under Rule 809.62 or a peti
. . tion for supervisory writ under Rule 809.71, depending upon the circums@mdes
809.64 Rule (Reconsideration). A party may seek recen thepetitionets ability toestablish the respective governing criteria. [Re Ordec-ef
siderationof the judgment or opinion of the supreme court by fifive Jan. 1, 1982]
ing a motion undes. 809.14for reconsideration within 20 days
afterthe date of the decision of the supreme court.
History: Sup. Ct. Orde83 Wis. 2d xiil (1978);1981 c. 396.252 Sup. Ct. Order SUBCHAPTERVIII
No.00-02 2001 WI 39, 242 \ig. 2d xxvii.
Judicial Council Committee’s Note, 1978Rule 809.64 replaces former Rules
251.65,251.67 ta251.69, which provided for motions for rehearing. The necessity MISCELLANEOUS PROCEDURES IN COUROF

for the filing of briefs on a motion for reconsideration as required by former Rule
251.67is eliminated. The matter will be considered on the motion and supporting and APPEALS AND SUPREME COUR

opposingmemoranda as with any other motion. The term “reconsideration” is used

ratherthan rehearing because in a case decided without geathantthere has been s .
noinitial hearing. [Re Order &ctive July 1, 1978] 809.80 Rule (Filing and service of papers). (1) A person

Judicial Council Note, 2001: This section has been changedpecify that the Shallfile any paper required to be filed by these rules with the clerk
time limit for filing motions for reconsideration of supreme court opinions is €alcpf the court unless a @ifrent placeof filing is expressly required
latedfrom the date, not the filing, of the decision. [Re Order No. 00-fé2tafe July or permitted by statute or rule. The clerk of the court is located at
1,2001] ; e X -C

A supreme court order denyingetition to review a court of appeals decision wast 10 E. Main Street, Madison, Mfonsin 53703. The mailing
neithera judgment nor an opinion. Archdiocese of Milwaukeditwaukee 91 Wis.  addresdor the clerk of the supreme coarid the court of appeals
2d 625 284 N.W2d 29(1979). is PO. Box 1688, Madison, tonsin 53701-1688.

A motion mailed within the 20—day period, but received after the period expir .
wasnot timely and did not merit exemption from the time requirement. Lobermeier (2) (a) A person shall serve and file a copy of any paper

v. General Elephone Co. of \consin,120 Wis. 2d 419355 N.W2d 531(1984). requiredor authorized undehese rules to be filed in a trial or
appellatecourt as provided in 801.14 (1) (2) and(4).

SUBCHAPTERVII (b) Any paper required or authorized to be served on the state
in appeals and other proceedings in felony cases in theafourt
ORIGINAL JURISDICTION PROCEDURE appealsor supreme court shall be served on the attorney general
IN SUPREME COUR unlessthe district attorney has been authorized und&r&05(5)

to represent the state. Any paper required or authorized to be
. . servedon the state in appeals and other proceedings in misde
809.70 Rule (Original action). (1) A person mayequest ,o,nqases decidedy a single court of appeals judge under s.
the supreme court to take jurisdiction of an original actioffilby 52.31 (2)and(3) shall be served on the district attornéwery

ing & petition which may be supported by a memorandum. Té@titionfor review by the supreme court of a decision of the court

petition must contain all of the following: of appeals in a misdemeanor case shall be served on the attorney
(a) A statement of the issues presented by the controversyeneral.

(b) A statement of the facts necessary to an understanding of3) FiLing or PaPERSUSEOF MAIL. (a) Al filings — general

the issues. ) rule. Except as provided in par@) to (e), filing is not timely
(c) A statement of the relief sought. unlessthe clerk receives the papers within the time fixed for filing.
(d) A statement of the reasons why the court should take juriigling may be accomplished by hand delivengil or by courier
diction. Filing by facsimile is permitted only as set forth i881.16 Elec

(2) The court may deny the petition or may order the respoHOﬂiC flllng, .Other than flllng by f'aCSimile as set forth |r8@.’l.16
dentto respond and may order orajjament on the question of is not permitted unless otherwise ordered by the supreme court.
takingoriginal jurisdiction. The respondent shall file a response, (b) Brief or appendix — general ruleExcept as provided in
which may be supported by a memorandum, within 14 days afpar.(c), a brief or appendix is timely filed if, on or before the last
the service of the order day of the time fixed for filing, it is correctly addressed and:
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1. Deposited in the United States mail for delivery to the clegkrtaininstitution authorities, depositing mail in a designated receptacle, or some

by first—class mail, or other class of mail that is at least as exp@ﬁ‘%’i?‘i%%‘g%_ gg‘g‘é’“,ﬁs\}(;'j g‘éczh"'s vLitscher 2001 W1 19 1132 n. 6247 Ws.

tious, postage pre—paid; or Subsectior(3) (d) reiterates the long—standing rule that a petition for review filed

2. Delivered to a 3rd—party commercial Caerenvery to With the clerk of the supreme court must actually be received by the clerk on or before
' L thelast dayof the filing period. The time limit for filing a petition for review cannot
the clerk within 3 calendar days. be extended. The timely filing of a petition for review is necessarpvoke the
i i i in institution supremecourts appellate jurisdiction. Séérst Ws. Nat'| Bank oMadison vNicho
(C) P.rol sel bl’ff or appt;andflxcim persg_n ]E:onflned In InStI?JtIOdI’I Iaou, 87 Wis. Zd 360274 N.W2d 704(1979). The ma_ilbox rule for'briefs and appen
—Special rule A pro se briet or appendix Troeperson contined gicescreated in sub. (3) (b) does not apply to the filing of a petition for review under

in an institution is timely filed if the brief or appendix is correctly. 809.62.

addressednd delivered to the proper institution authorities for Subsection(3) (e) expandthe coverage of the rule tolling the time limit for the
lerk’s receipt of a pro se petition for review from a prisoner ord#te the prisoner

. A ) -~ C
ma”'ng on or before the Ias_t day the t|me.f|xed for flllhg. ACON  (eliversa correctly addressed petition to the proper prison authorities, as established
fined person who maila brief or appendix under this subsectioin State exel. Nichols vLitscher supra to include petitions for review from all pro

shallalso file a certification or &fiavit setting forth the date on S2£ortheq beore, BHesacton () (8 oo oS Sation for review: s deivered.
which the document was delivered to the proper institutiog e proper institution authorities for mailing. The important point is that in order

authoritiesfor mailing. to triggertolling, the pro se confined person must follow the institution rules or prac
s p P ticesas to outgoing mail — whether they require placing mail imgrels of certain
(d) Petition for eview — gef!era| rU.IEExcept. as provideih  jnstitution authorities, depositing mail in a designated receptaseme other pro
par. (e), a petition for review is timely filed only if the clerk actu cedure. SeeState exel. Nichols vLitscher supra. [Re Order No. 02-0gffective
ally receives the petition within the time fixed for filing. January 1, 2003} ,
L . X S . To avoid potential delayaddress all types of mail to: Clerk of the Court, Supreme
(e) Pro se petition foreview fom person confined in institu courtof Wisconsin, PO. Box 1688, Madison, WI 53701. GundersofState 106

tion — special rule The 30-day time limit for the clesdeceipt Wis. 2d 61, 318 N.w2d 779(1982).
of a pro se petition for review fildaly a person confined in an insti N
tution is tolled on the date that the confined person delivers-a cgpg'tSl fRuIet ('iﬁ”? Icl)f papers). A pa?er f|:ed in the colurt

rectly addressed petition to the proper institution authorities fgfuStcontorm to the following requirements uniess expressty pro

mailing. The confined person shall also file a certification ti af V'd€d Otherwise in these rules:

davit setting forth the date on which the petition was delivered to (1) Sze. 8-1/2 x 1 inches.

the proper institution authorities for mailing. (2) NumBeRr oF copIEs. Five copies in the court of appeals, 9
(4) PROOFOF FILING DATE FORBRIEF OR APPENDIX. (a) When COpiesin the supreme court, and 3 copies of a motion filed under

a brief or appendix is filed by mail or commercial carrier ir§-809-14in the court of appeals if the appealother proceeding

accordancavith 5.809.80 (3)b), the attorney or person filing the S one of the types of cases specified iA%2.31 (2)

document shall append a certification didavit setting forth the ~ (3) STYLE. Produced using either a monospaced or a propor

dateand manner by which the document was mailedetivered tional serif font.

to a 3rd—party commercial carrier (4) SPACING AND MARGINS. Double—spaced with a minimum

(b) If a certification or dfdavit is appended, the cleskofice  0f @ 1.5 inch magin on each of the 4 sides.
shall consider the brief or appendix filed on the date of mailing or (5) PaGINATION. Paginated at theenter of the bottom mgin.
delivery set forth in the certification orfafavit. If no certification (6) CopvING PROCESS. Any duplicating or copying process
or affidavit is appended, the date of filing shall the date on thatproduces a cleablack image on white pape€arbon copies
which the brief or appendix is received by the clertifice. may not be filed.

(c) The date shown on a postage meter does not establish thq7) Binoing. Bound or stapled at the top rgar.

the document was mailed on that date. (8) CONFIDENTIALITY. Every notice of appear other docu

History: Sup. Ct. Ordei83 Wis. 2d xiii (1978);1981 c. 393:.252 Sup. Ct. Order ie fi i i H ]
130Wis. 2d xi (1986)1989 a. 31Sup. Ct. Order NeD0-02 2001 Wi 36, 242 ¢, mentthat is filed in the court and that is requitgdaw to be coni

2d xxvii; Sup. Ct. Order No02-01 2002 WI 120, 255 \. 2d xiii; 2005 a. 253 dentialshall refer to individuals only by their first name and the

Judicial Council Committee’s Note, 1978The prior requirementf an afidavit  first initial of their last name.
of service is eliminated. The provision of the Rules of Civil Procedure that the filing : : .
of a paper is a certification that the paper has been served is adopted. [Ref€@rder ef (9) CAPTIONS. EXC(_%pt as provided in809.81 (8) thecaptl_on
tive July 1, 1978] o ~of any document shaiihclude the full name of each party in the
Judicial Council Note, 1986:Sub. (2) (b) does not change the existing servicgjrcuit court and shall designate each party so as to identify each

rules;it is intended to consolidate and clarify the procedure specified.t88.47 (7), ) ; ; ; ; ;
165.25(1) and 752.31 (2) and (3). [Re Ordefeefive July 1, 1986] party’sstatus in the circuit court and in the appellate court, if any

Judicial Council Note, 2001:Subsection (1) was amended to providectieect [N the supreme court, “petitioner” shall be added to the designa
addresf the clerk of the supreme court and court of appeals. [Re Ord@0N®2  tijon of a party f|||ng a petition for reviewThe des|gnat|0n of a
effectiveJuly 1, 2001] arty responding to a petiticior review shall remain the same as

Judicial Council Note, 2002:Subsections (3) through (4) are newd are taken p Yy p 9 p
largely from the Federal Rules of Appellate Procedure, Rule 25. Under the forni@rthe court of appeals.
rules, a brief wasot filed until the clerk physically received it, regardless of when History: Sup. Ct. Order83 Ws. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi
the brief may have been mailed. Because a party outside the Madison area hg@ge1); Sup. Ct. Order Nd@3-18 179 Ws. 2dxxi; Sup. Ct. Order Nd®3-2Q 179
allow time for postal or courier deliveryriefing periods were often adversely Wis. 2d xxv; Sup. Ct. Order N6O—02 2001 WI 39, 242 \§. 2d xxvii; Sup. Ct. Order
affectedmerely to ensure that a brief was actually received by the clerk before te. 02-01 2002 WI 120, 255 . 2d xiii.
expirationof the filing deadline. Judicial Council Committee’s Note, 1978 The 8-1/2 x 1 letter size paper is

Subsection(3) (a) retains the general rule that a document is not filed until it @&loptedas the standard size for all paperbediled in the Court of Appeals in place
receivedby the clerk. Filing mape accomplished in person, by mail, or by courieof using both 8-1/2 x 14 and 8-1/2 k. 1A standard size paper simplifies records
or common carrier Electronic filing of papers, other than filing by facsimilengg  managementThere is a national trend away from legal size pajfee Order déc-
permittedunless otherwise ordered by the supreme court. See s. 801.16 (2)-addtassJuly 1, 1978]
ing rules governing facsimile filing. The supreme court and the obagipeals have  Judicial Council Committee’s Note, 1981Sub. (2) isamended to clarify that an
adoptedocal rules governing facsimile filing. original must be filed with the 4 copies in the court of apperlsith the 8 copies

However sub. (3) (b) creates a mailbox rule for briefs and appendices Baly in the supreme court. [Re Ordefegtive Jan. 1, 1982]
briefsand appendices, filing will be considered timely if, on or before the deadline,Judicial Council Note, 2001: Subsection (2) was amended to eliminate the dis
the brief or appendix is correctly addressed and either: (a) depositedUmiteel  tinction between “original” and “copybecause current technology produces copies
Statesmail for delivery by first—class mail, or other class of mail at least as expedif quality as good as the original. Subsectionggires that only the first name and
tious, postage pre—paid, or (b) delivered to a commercial delivery service for delivéagtinitial be used in all documents in confidential cases. [Re Qided0-02 dec-
within 3 calendar days. When a brief or appendix is mailed or sent by commertie¢ July 1, 2001]
courier,subsection (4) requires that the party also file a certificatiorfideeit of Judicial Council Note, 2002:Subsection (9) is created to clarify thfs same cap
mailing stating the date and manner of mailing or delivery tion should be used on all documents filed in an appelie, and specifies that eap

Subsectior(3) (c) addresses pro se briefs and appendices filed by copfimed tion. Captions on pleadings and other documents filed pursuant to this retesise
sons. For confined persons, a brief or appendix Wéltimely filed if, on or before tentwith the current s. 809.19 (9) requirement governing captions on briefs. [Re
thedeadline, the brief or appendix is correctly addressed and delivered to the prépisierNo. 02-01 eective January 1, 2003]
institutionauthorities fomailing. In order for the brief or appendix to be timely filed
undersub. (3) (c), a certification orfafavit must be filed stating the date on which809.82 Rule (Computation and enlargement of time).

the brief or appendix was deliveredth@ proper institution authorities for mailing. : : ; ;
Theimportant point is that the pro se confined person must follow the institution ru CowmpPUTATION. In computing any period of time prescribed by

or practices as to outgoing mail — whether they require placing mail in the handdldeserules, the provisions of 801.15 (1)and(5) apply
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(2) ENLARGEMENT ORREDUCTIONOFTIME. (@) Except as pro 1. Double costs.

videdin this subsection, the court upits own motion or upon 2. A penalty in addition to interest not exceeding 10% on the
goodcause shown by motion, may eglawor reduce the time pre_amountof the judgment difmed.

scribedby these rules or court order for doing any act, or waive 3. Damages occasioned by the delay

or permit an act to bdone after the expiration of the prescribed
time. 4. Reasonable attorney fees.

(b) Notwithstanding par(a), the time for filing a noticef (b) A motion for costs, penalties, damages and fees tinder
anappeal under £09.1070f a judgment or order that wastered brief or, if a cross—appeal is filed, the cross-respondéntef.
asa result of a petition under 48.415that was filed by a rep (2) NoNcOMPLIANCEWITH RULES. Failure of a person to com
resentativeof the public under s48.09 or an appeal under s. ply with a court order or with a requirement of these ruddser
809.300r 809.32 may not be enlged. than the timely filing of a notice afppealor cross—appeal, does
(c) The court may not enlge the time prescribed for an appeahot affect the jurisdiction of the court over the appeal but is
unders.809.105without theconsent of the minor and her counselgroundsfor dismissal of the appeal, summary reversal, striking of
(d) A copy of any motion to enige time limitsunder this sub & paperimposition of a penalty or costs arparty or counsel, or

sectionshall be served on the clerk of circuit court. otheraction as the court co(?sid(ers ?DDFOPfiatiﬁ-ﬂ ;
; ; ; o ; History: Sup. Ct. Orde83 Ws. 2d xiii (1978); Sup. Ct. Ordet51 Ws. 2d xvii
(e) Notwithstanding pala), the time for filing a motion for ;959)17995 a. 255up. Ct. Order Nd0-02 2001 Wi 39, 242 \§. 2d xxvii,

reconsideratiominder s809.24may not be enlged. Judicial Council Committee’s Note, 1978Former ss. 251,22, 251.23, 251,51,

History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi ~ 251.56,251.57, 251.73, 251.75, 251.77, 251.81, 251.82, 251.85 and 258
(1981);1981 c. 393.252, 1991 a. 263Sup. Ct. Order NadD0-02 2001 WI 39, 242 ing for specific penalties for delay and for certain rule violatiarereplaced. In the
Wis. 2d xxvii; Sup. Ct. Order N&@2-01 2002 WI 120, 255 W. 2d xiii; 2005 a. 293  eventof arule violation, the court is authorized to take such action as it considers

Judicial Council Committee’s Note, 1978Sub. (1). The provisions of the Rules appropriate.If the court finds an appeal was taken for purposes of, dietay impose
of Civil Procedure as to computation of time are adopted for apgeaisid any oneor more of the four types of penalties specified in sub. (1). [Re Orféetie¢
problemsresulting from a lack of uniformity July 1, 1978]

Sub.(2) continues the first sentence of former Rule 251.45. It eliminates the secondudicial Council Note, 2001: Subsection (2) ishanged to allow appellate courts
sentencef that Rule permitting the attorneys by stipulation to extend the time-for filo sanction parties who violate court orders. [Re Order No. 00£6@tige July 1,
ing briefs if theextension does not interfere with the assignment of the case becapise1]
this procedure interferes with the ability of the court to monitor cases pending beforehe untimely service of a petition filed under s. 808.10 does fettgérrisdiction,
it and because it is not always certain when a case wihz assignment. The pytthe opposing party may mote dismiss under s. 809.83 (2). StatRkone 94
SupremeCourt considers that deadlines as to briefs and other actions in the C(gyg 2d 682288 N.W2d 862(1980)
shouldhave priority oveall matters except previously scheduled trials in circuit and & : NN . .
counycours and oadlines set by  eoralcourt. Reqeswrionsare ol SUTADIEUers of 8 emissa ovler 2 2 sacton e suh (2) ented e
consequentiooked upon with favor by the court. [Re Ordéeefive July 1, 1978] /o0 " o) “Blackdeer.vTown of Levis,176 Ws. 2d 252 N.W.2d (Ct. App.1993).

Judicial Council Committee’s Note, 1981:Sub. (2)is amended to permit the 0 dismiss an appeahder sub. (2), there must be demonstrated egregious conduct

court of appeals to extend the time for filing a notice of appeal or cross—appeal i : . h -
appealwnpdper Rules 809.30 and 80949, wl%ch cover crimm?all appeals and ;Fa)gst or bad faith on the party’or attorney part. In certain cases attorney bad faith may
convictionmotions andappeals in ch. 48, 51 and 55 cases. When read with Ru imputed to the partput the attorney conduct should involve saendlitigation.

809.30 and 809.40 (1), the rule was previously ambiguous regarding extension ¥&s improper to consider an attorrseepeated requests for time extensions

time to file a notice of appeal or cross—appeal in ch. 48, 51 and 55 cases. The al rcases irdenying a motion and dismissing the appeal. St&8enythe225 Ws.

mentclarifies the rules. Other than appeals under Rules 809.3808n40 (1), the 20456 592 N.W2d 628(1999),97-3191 o

time for filing a notice of appeal or cross—appeal may not be extended. '[Re Ordefhe court of appeals may not grant summary reversal of a circuit court order on

effectiveJan. 1, 1982] appealasa sanction without a finding of bad faith, egregious conduct, or a liigant’
Judicial Council Note, 2001: Subsection (2) (d) was createdprovide notice abandonmentf the appeal. Raz Brown, 2003 WI 29260 Ws. 2d 614660N.W.2d

to the clerk of any motion fecting time limits. ‘Subsection (2) (@)as created to 647 01-2436

facilitate computation of due dates on petitions for revifRe Order No. 00-02

effectiveJuly 1, 2001] . - ivil br r
Thecourt of appeals abused its discretion by ordering cyahaent one day after 809.84 Rule (Applicability of rules  of civil procedure).

the petition for a writ was filed and served. State ex rel. Breifilwaukee County AN appeal to the court is governed by the rules of prEdurle
Cir. Ct.91 Ws. 2d 833284 N.W2d 102(1979). asto all matters not covered by these rules unless the circum
Theauthority to extend the time for filing a noticeagfpeal under sub. (2) does Fancesaf the appeal or theontext of the rule of civil procedure
notapply to appeals regarding terminations of parental rights under s. 809.107. (§o .
ria A. v. State 195 Ws. 2d 268536 N.W2d 396(Ct. App. 1995)95-0315 requiresa contrary result.
A claim of inefective assistance of appellate counsel must be brought by a petitiorHistory: Sup. Ct. Order83 Wis. 2d xiii (1978).
for writ of hi\beas cokr)pus. Utigzing sub. (2) ?15 a sgbfstitgte for hageasddcgt:pusf, so as
to avoid making a substantive determination that a defendant was deni e . .
assistancef appellate counsel constitutes an erroneous exeroiiscoétion. State 809.85  Rule ((_:OU”SEI to Commue)-_ An attorney appointed
v. Evans, 2004 WI 8273 Ws. 2d 192682 N.w2d 78402-1869 See also Santana by a lower court in a case or proceedapgpealed to the court shall
v. Endicott, 2006 WI App 1288 Ws. 2d 707709 N.W2d 515 05-0332 ; ; T ;
It is unwise and unhelpful to replace the good cause standard for deciding exg@ntinueto act in the same capacity in the caumtil the court
sion motions under this section with an ifegftive assistance of counsmtalysis elievesthe attorney
underEvanswhen deciding requests for extensions of time to file notices of intent History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. COrdey 151 Ws. 2d xxv
to pursue postconviction relief. StateQuackenbush, 2005 WI App278 Wis. 2d  (1989).

611,692 N.W2d 34Q XX-02-0489. Judicial Council Committee’s Note, 1978Rule 809.85 continues formBule

. . 251.88. [Re Order déctive July 1, 1978]
809.83 Rule (Penalties for delay or noncompliance Judicial Council Note, 1990:See ss. 48.235 (7), 767.045 (5) and 880.331 (7).
with rules). (1) DELAY; EXTRA COSTSAND DAMAGES. (a) Ifthe In this section, “the court” means the court of appe@lace a timely notice of

X ppeal is filed, the court of appeals gains jurisdiction ovecdlseand the circuit
courtfinds that an appeal was taken for the purpose of 'demygourtno longerhas jurisdiction to remove court appointed counsel. Roberta Jo W

may award any of the following: v. Leroy W 218 Wis. 2d 225578 N.W2d 185(1998),96-2753
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